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PREFACE

The problem of establishing and safeguarding through institutional arrangements a
consensus about some common values, elementary rights and fair procedures has
become more urgent as our societies have become more pluralistic. Setting this kind of
problem on the agenda, | found it appropriate to consider the political philosophy of
John Rawls more closely. He has in a unique way handled the political and moral
problems actualised by the fact of pluralism and the need for a common institutional

framework for social co-operation.

When turning to Rawls’ philosophy, the intention is to consider vital parts of it in a
theological perspektive. And it is indeed interesting to consider certain aspects of
Rawls’ political liberalism, and especially his idea of an overlapping consensus, in the
perspective of theological social ethics, since the Rawlsian “overlap”, the core of which
Is a conception of justice, requires from the citizens a kind of moral backing, in accord-
ance with their deeper (religious) commitment. Thereby theological (social) ethics is

challenged.

In the present theological thesis Rawls’ liberal conception is related to a theological con-
ception of social ethics, as conceived by Martin Honecker. There are good reasons for
paying special attention to Honecker’s conception in this connection. For even if Hon-
ecker does not very thoroughly and explicitly discuss Rawls’ theory, — neither his con-
ception of political liberalism nor his idea of an overlapping consensus, there is never-
theless some kind of correspondence in thought between the theologian Honecker and
the philosopher Rawls, which makes it interesting to bring them together, — at least in a
dissertation. Honecker is, as well as Rawls, concerned about basic rights, the central
issues of justice and the ground-values to be fairly shared and publicly justified in
modern pluralistic societies. The issues handled in this dissertation should also be of

great relevance in a Norwegian context, not just in an American or a German one.

The Ethics Program of the Norwegian Research Council seemed to be the right place
for projects of the kind | aimed for, — with an interest both in theology and philosophy.
When the Ethics Program decided to give me a scholarship on terms that were also

acceptable to my employer, Diakonhjemmet College, | could for nearly four years



devote myself to a problem, which I had for a long time already been concerned with:
How may it be possible to establish and maintain a shared basis of social co-operation

and public reasoning, when facing the deep diversity of modern societies?

I very much want to thank the Norwegian Research Council, especially the Ethics Pro-
gram, and not least the leader of this program, prof. Dagfinn Follesdal, as well as its
coordinator, Tom Eide, for the interest they have taken in each one of us who were
participants in the program. | am also very grateful to Diakonhjemmet College for en-
abling me to concentrate on the task of elaborating this thesis (with just some “disturb-
ances” following from the fact that | could after all not so easily drop out of all the tasks
I was already involved in at the Research Department of Diakonhjemmet). But nonethe-
less | felt that | never lacked the necessary institutional backing from Diakonhjemmet,

and | am especially grateful to Kjell Nordstokke and Einar Vetvik for their generosity.

The dual structure of my project, however, meant that | had to join two doctoral pro-
grams, both the Ethics Program, which had a more philosophical aim and the official
doctoral program of the Theological Faculty, required for all those aiming at a theologi-
cal degree of this kind. Even if the participation in two programs was quite demanding
sometimes, | really profited from both. And not least I profited from cooperating with
many fellow-candidates in these doctoral programs. The genuine interest that the many
participants — with their highly different projects — took in one another’s efforts, has in

itself been a lesson in applied ethics and in co-operation based on mutual confidence.

At a very early stage | asked, professor Svein Aage Christoffersen at the Theological
Faculty of Oslo to be my main adviser. | very much appreciate that he so kindly and
positively met my wish to have him as supervisor. Systematically, constructively and
with insight he has responded to all the pages | produced. I also profited very much from
the feed-back I got, by e-mail and face to face, from Thomas W. Pogge, professor of
philosophy at Columbia University,. His insight in Rawls’ philosophy is well known. He

was certainly also very much concerned about the theological arguments!

Considerable thanks also goes to Ingebjagrg, mye wife, who for more than three years
had to share the efforts both of a husband and a son, simultaneously working on their

respective doctoral dissertations within highly different subject areas; engineering and



theology. Beside the demanding tasks she had in her own job, she took a genuine inter-
est in problems arising within the field of engineering as well as within the political

philosophy of Rawls.

Since Rawls is a philosopher whose ideas have for a long time been frequently exam-
ined, analysed and commented upon by many skilled persons within special fields of
highly different nature, it may be nearly impossible to have a full overview over the
literature published about his philosophy. In addition, the works and articles produced
by Honecker are also numerous. | therefore had to limit myself quite strictly to the
works which | considered particularly interesting for my purpose. The works and articles
referred to in the texts and footnotes throughout the dissertation are included in my list
of literature. However | have also included some works in my list of literature, which
are not directly referred to in the text, but which have nevertheless been of importance
for me when working out my thesis. Some of the works used in the doctoral courses of
the Ethics Program were for instance relevant in this respect. Let it also be remarked
that references to literature are explicitly and in a rather complete way given in each
footnote throughout the thesis. This seemed convenient, however, since the thesis was
continually revised, passages were moved, removed, inserted and omitted, until the
entire “product” was completed at the end of January 1998. Of course this also means

that the thesis does not reflect literature published after this time.

Working simultaneously within philosophy and theological social ethics is a demanding
task. But this kind of dialogue is also fascinating, challenging and, I believe, also highly

required.

Loérenskog, June 1999,

Kai Ingolf Johannessen
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1. INTRODUCTION
1.1. The problem

Modern societies possess a great diversity of people with different cultural backgrounds,
life styles, moral convictions and religious and philosophical beliefs. These societies are
very unlike the societies of earlier times where people that lived in close geographical
proximity, appeared to be much more homogenous in their values and beliefs. Whereas
this modern diversity should be considered an asset and whereas human differences are
by no means always a source of problems’, widespread rivalry over people’s preferences
and their diverse understanding of the good may be a political problem since open
conflict may ensue. Weaker groups may be oppressed by stronger groups and people
may feel that their perceived right to hold and further certain doctrines, is violated.
Furthermore, vital decisions may be made by state authorities in favour of certain parties
justified by *the due process of law’.? It is necessary to consider the extent to which
basic equality and individual freedom can be safeguarded within the legal system, how
rivalry and differences within a society may be restrained by coercive means and how
far patterns of social co-operation and co-existence can be maintained in societies which

"work through differences’.?

! The unproblematic and even positive aspects of diversity, and the possibilities opened up by pluralism,
are clearly underlined in the book Moral Conflict. When Social Worlds Collide, eds. W. Barnett Pearce
and Stephen W. Littlejohn (1997): “Sometimes, we are willing, even eager, to put our stories at risk by
interacting with individuals who are different from us.... we deliberately seek out difference and change in
a type of exploratory form of communication. Although one could spend a year travelling around the
world without seeking difference, most sojourners enjoy travel precisely because it is an opportunity to
explore other ways of being human, to learn new stories. Being exploratory requires seeing connections
among stories, relating one system of thought to another, and importing ideas from one community into
those of another. This pattern leads one to strive for improvement, to search for the ultimate good by
seeing the various ways in which peoples at different times and in different places have come to
understand their experience.” p.112.

2 |t seems quite obvious that the existence of pluralism in itself actualises questions of political justice and
fairness between the differing parties. After having first introduced three kinds of justice, Wolfgang Huber
continues: “Diesen drei Elementen der iustitia commutiva, der iustitia contributiva und der iustitia
distributiva tritt jedoch noch ein viertes, formales Element zur Seite. Ich bezeichne es geméaR der auf
Aristoteles zurtickgefiihrten Tradition als iustitia legalis oder Verfahrensgerechtigkeit. Wahrend die drei
ersten Elemente Prufkriterien der Rechtssetzung darstellen, bildet die VVerfahrensgerechtigkeit ein ent-
scheidendes Prufkriterium der Rechtsanwendung. ... Sie wird vor allem in den Regeln des angemessenen
ProzeBverfahrens, des ‘due process of law” entwickelt und zur Geltung gebracht.” W.Huber, Gerechtigkeit
und Recht. Grundlinien christlicher Rechtsethik (1996), p.196.

3 “Repression and violence signify the ultimate failure of traditional administrative, judicial, and

democratic forms of decision making. They reflect society’s inability to work through differences.” Moral
Conflict. When Social Worlds Collide, eds. W. Barnett Pearce and Stephen W. Littlejohn (1997), p.119.



Understandably, there is considerable scepticism towards all attempts of establishing a
shared moral basis in modern societies by political means. The differences in opinion
with regard to values and moral standards are so deep as to appear to render all attempts
of establishing a unified value-basis for society, entirely utopian. In addition, the impact
of using the coercive powers of the state to combat pluralism* by enforcing a *unifying’

comprehensive® moral doctrine, may appear to be destructive.

In modern Western societies there has been a breakdown of confidence in an ’absolute’
authority. This entails a corresponding decline in the authority of the Church. The
collapse of the former ’corpus christianum’ in our societies has to a considerable extent
paved the way for the present situation of diversity (and increased tolerance?) with
regard to beliefs, values and moral doctrines. The loss of confidence with respect to
many explicit and implicit norms and values which have traditionally been promoted by
the church and supported by the state, has contributed to a development towards an
increased pluralism and prompted conflicts which, by their deep-rooted nature, cannot
always be settled peacefully. Thus, a breakdown of confidence in a previously ‘absolute’
authority may, without doubt, make society vulnerable to inner rivalries and dis-
integration. The increasing confidence in an autonomous ratio, accelerated in the age of
Enligthenment, as a common basis for moral and political organisation of society after
the collapse of the *corpus christianum’, has hardly proved as successful as one may
have hoped. Radical pluralism, as it may be observed in for example post-modernistic
thought, raises doubt as to whether an autonomous ratio per se can provide a definite

basis for overcoming serious conflicts and the disintegration of society.

Nevertheless, in order to make social co-operation and coexistence possible and in order
to have conflicts peacefully settled, it seems required that there is an instance in modern
democratic societies with the legitimate authority and the political power both to

guarantee a reasonable amount of liberty and plurality, and simultaneously to restrain

* Pluralism is in this connection used about a certain kind of heterogeneity within democratic societies; it
means that there is a diversity among individuals (and groups) concerning religious faith, moral beliefs
and (private) conceptions of the good.

Using the term comprehensive about moral or religious views one usually wants to stress that these
religious and philosophical views cover a wide range of issues. This understanding correspond to
Webster’s Encyclopedic Unabridged Dictionary of the English Language (cf. the 1994-edition, p.302)
where the term comprehensive is taken to mean “of large scope; covering or involving much; inclusive
...” But in our connection the term comprehensive also characterises a view as “complete” in the sense
that the deeper reasons for holding a view are also included.



socially unacceptable forms of pluralism. A reasonable diversity should somehow be
settled, regulated and safeguarded by a common framework that most members of

society consider to be fair.®

John Rawls, one of the most prominent representatives of today’s philosophy, has
devoted himself to the question how a shared and fair framework for coexistence in
pluralist democratic societies can be established and maintained. Rawls is the author of
A Theory of Justice, published in 1971. Rawls book has had an enormous influence on
the political and social sciences, as well as upon discussions and debates in ethics,

economics and jurisprudence.

In Rawls’ latest book, Political Liberalism , published more than twenty years later
(1993), the primary focus is still upon the possibility of establishing an organisation of
society that can be accepted as ‘fairly just’ by (nearly) all of its members. But as he, in
his recent writings’, is so deeply engaged in the problem of diversity within modern
societies, he now raises very clearly the urgent question: “how is it possible that there
may exist over time a stable and just society of free and equal citizens profoundly

divided by reasonable religious, philosophical and moral doctrines ?”®

Rawlsian political liberalism is concerned with establishing the most “fair background

® Alexander Schwan clearly sees that the state-authorities of democratic societies should give room for a
reasonable pluralism. But simultaneously he also emphasises that a growing pluralism makes a common
framework or a basic consensus even more urgent: “'Pluralismus' besagt also spezifisch, dal die vielen in
der modernen Lebenswelt vorhandenen und wirkenden Kréfte ... ausdriicklich im Staat anerkannt und
gutgeheil’en werden und daf ihnen ein gesicherter Raum freier Entfaltung er6ffnet wird, und zwar sofern
sie ihrerseits die staatliche, im Grundkonsens des ganzen Volkes oder der gewéhlten politischen
Représentanten festgelegte VerfassungsmaRige Ordnung bejahen oder zumindest respektieren. Diese
Ordnung ist als Rahmen- und Strukturbedingung unerlaRlich, damit allen pluralen Kraften Recht, Schutz
and Wirkmdglichkeit in der Konkurrenz, beim Austrag von Konflikten, bei deren L&sung, im wechsel-
seitigen Austausch und in gegenseitiger Achtung zuteil werden kénnen. Der Staat besteht also um der
Freiheit und Gerechtigkeit fir die vielen Individuen, Gruppen, Organisationen, Institutionen und ldeen
willen. Er ist dann dafir verantwortlich, tber den gesellschaftlichen Frieden zu wachen, der das freie und
zugleich gerechte Spiel der pluralen Kréfte erlaubt; zu dessen Gewahrleistung und zur Sicherung ihres
eigenen Wohles wird den pluralen Kréften politische und weltanschauliche Toleranz im Verhaltnis
zueinander sowie die Anerkennung der staatlichen Ordnung abverlangt.” A. Scwan: “Pluralismus und
Wahrheit”, Christlicher Glaube in moderner Gesellschaft, Vol. 19 (1981, second edition), p.147f.

! The term “recent” is here used to cover mainly the period after 1985, starting with the article Justice as
Fairness: political not Metaphysical, Philosophy and Public Affairs (1985, Vol.14, No.3). Here one finds
the crucial concern very clearly and sharply expressed, that “a workable conception of political justice
...must allow for a diversity of doctrines and the plurality of conflicting, and indeed incommensurable,
conceptions of the good affirmed by the members of existing, democratic societies.” (p.225).

8 J. Rawls, Political Liberalism (1993), p.195.



conditions for different and even antagonistic conceptions of the good”.? The concern
for the institutional organisation of society is therefore crucial. The most essential poli-
tical task is to develop “a just basic structure within which permissible life styles have a
fair opportunity to maintain themselves and to gain adherents over generations.”*° This
implies that “the state, at least as concerns some constitutional essentials, is not to do
anything intended to favour any particular comprehensive view.”'* Fundamental fairness
obviously depends on a government’s ability to achieve a proper balance between two

vital concerns:

e The concern for impartiality, which implies that state authorities should, as far as

possible, be neutral about matters of religion, faith and comprehensive morality.

e The task of providing individuals, groups and associations with differing conceptions

of the good life, a fairly equal opportunity to prosper.

Rawls could not solve his task satisfactorily merely by developing a new comprehensive
political doctrine to be imposed upon citizens by an external authority. Instead it appears
that he intends to establish a platform beyond the existing (reasonable) comprehensive
doctrines without obstructing or opposing them. In this connection he introduces an
appropriate test-question, which political liberalism, grounded on a conception of justice
as fairness, should pass; namely: “Is Justice as Fairness Fair to [different] Conceptions
of the Good?”*? Rawls hopes that political liberalism can pass this test, and he gives
good reasons for believing that it can. If he succeeds in his project, this would be a
decisive step towards establishing a consensual basis for social co-operation in pluralist
societies. The Rawlsian project is indeed ambitious: Rawls hopes to pave the way for an
overlapping consensus about vital terms of coexistence, which can be accepted as fair
from highly different perspectives. Therefore the question, “Is Justice as Fairness Fair to

[different] Conceptions of the Good?”, is particularly crucial.

It might be appropriate, however, to shift the perspective and to try to answer the test-

question raised by Rawls from within a «comprehensive» view. Could Rawls’ concep-

°) Rawls, Political Liberalism (1993), 199.
103 Rawls, Political Liberalism (1993), p.198.

) Rawls, Political Liberalism (1993), p.196. And Rawls simultaneously adds that “At this point the
contrast between political and comprehensive liberals becomes clear and fundamental.”

123, Rawls, Political Liberalism (1993), p.195



tion of political liberalism, with its built-in idea of an overlapping consensus, really be
considered fair and morally acceptable from a Christian perspective, — i.e. from moral

principles given within theology itself?

The main question of the present thesis can now be properly formulated: How may it be
possible from within theological social ethics to endorse an overlapping consensus as
conceived of by premises given in Rawls’ political liberalism? In The idea of an Over-
lapping consensus Rawls defines an overlapping consensus about a moral-political

conception as:

“....a consensus in which it [a political conception] is affirmed by the opposing
religious, philosophical and moral doctrines likely to thrive over generations in a
more or less just constitutional democracy, where the criterion of justice is that
political conception itself,”*®

The main question raised in the present dissertation should be of considerable interest
from the point of view of theological social ethics, and should simultaneously count as a

fundamental ‘litmus-test’ to the Rawlsian project as such. **

1.2. John Rawls, biography and main works

In the following I shall give a brief sketch of John Rawls’ biography and a short review

of his works. This is judged sufficient for my present purpose.

John Bordley Rawls was born in 1921 in Maryland (Baltimore) *°. His family was
fairly wealthy. John Rawls, however, clearly realised that there were grave inequalities
in the American society and that a lot of poor people did not have fair or equal access to

educational or economic opportunities. The injustice could not be overlooked.

John Rawls went to a private school (Calwert School) from 1927 till 1933 and then to

the Kent School, a private school for boys. The Kent School was an Episcopalian

13 Oxford Journal of Legal Studies (Vol.7; No.1, 1987), p.1.

14 Rawls accepts this test-question: “Thus, a conception of justice may fail because it cannot gain the
support of reasonable citizens who affirm reasonable comprehensive doctrines; or as | shall often say, it
cannot gain the support of a reasonable overlapping consensus. Being able to do this is necessary for an
adequate political conception of justice...” J. Rawls, Political Liberalism (1993), p.36.

13 There are written several books about John Rawls. | can for instance refer to: C. Kukathas & P. Pettit:
John Rawls. En introduktion (Swedish translation 1992), Wolfgang Kersting: John Rawls zur Einfuhrung
(1993), Thomas W. Pogge: John Rawls (1994). The latter book gives both an informative biographical
overview as well as a clear introduction to Rawls’ political conception as such. In my short biography I
am especially drawing on Pogge’s book.



institution which allowed very little latitude in terms of behaviour and religious duties.
(The pupils had for instance to attend one church service every day, except on Sundays
when they had to attend two). John Rawls did not find the intellectual standard of the

school especially high.

When the second world war broke out, John Rawls started at Princeton. He studied
mathematics, chemical subjects and history of arts, but at last he turned to philosophy.
He was especially influenced by Norman Malcolm who had studied under Wittgenstein
and had written his thesis for C.S.Lewis. In 1942 Rawls participated in a seminar held
by Malcolm about the evil of man, an issue actualised by the war. The students read
texts written by Plato, Augustine, Bishop Butler, the theologian Reinhold Niebuhr and

others.

Upon finishing his undergraduate degree at Princeton, Rawls enlisted in the army and
served in the Pacific, New-Guinea, the Philippines and Japan. He remained in the army
until 1946.

Rawls returned to Princeton as a Graduate Student in philosophy where he remained
(with one year’s break) until he had finished his dissertation about the human
character.'® During this period he also attended courses within economics, political

theory and constitutional law.
In 1949 he married Margareth.” They had four children.

During 1952 and 1953 Rawls lived in Oxford where he became acquainted with
H.L.A.Hart, a lecturer in jurisprudence. Here, Rawls also participated in seminaries on
Kant’s Grundlegung zur Metaphysik der Sitten and Mill’s On Liberty, held among
others by 1. Berlin.

In 1953, Rawls was appointed an assistant professor at Cornell University, and three

years later was appointed Associate Professor.

In 1959 he went to Harvard to give lectures for one year. The next year he was ap-

18 The exact title of his thesis was. A study in the Grounds of Ethical Knowledge: Considered with
Reference to Judgements on the Moral Worth of Character. (1950)

17 She was especially concerned with Art and History of Art. And she was also engaged in work for equal
rights for women.



pointed as a professor at Massachusetts institute of Technology (where he was a col-

league of Noam Chomsky). In 1962 Rawils returned to Harvard where he has remained.

The years at Harvard were obviously very stimulating. But there were difficulties too,
especially during the Vietnam war era, which was characterised by widespread student
activism in protest of the war. Rawls himself was very critical of the war. Some of
Rawls' colleagues, however, had very different views. In his position as chairman of the

Philosophical Seminary in 1970, Rawls had to handle many internal conflicts.

Rawls' A Theory of Justice (Theory) was published in 1971, and quickly met with inter-

national acclaim.

While this is not the place for a bibliography of Rawls' writings'®, some comments
addressing the relation between his two main works, “A Theory of Justice,” published in

1971, and Political Liberalism, published over twenty years later in 1993, are in order.

Even if A Theory of Justice decisively influenced the philosophical, moral and political
debate from the day it was published, the ideas it expressed had already been presented

by Rawls as subjects of public discussion. Thus Rawls himself says:

“In presenting a theory of justice I have tried to bring together into one coherent
view the ideas expressed in the papers | have written over the past dozen years or so.
All of the central topics of these essays are taken up again, usually in considerably
more detail.... Although the main ideas are much the same, I have tried to eliminate
inconsistencies and to fill out and strengthen the argument at many points.”*°

And he mentions explicitly several essays, which are now integrated in his main work in

a more or less revised version.?

18 Andreas Féllesdal has elaborated such a bibliography, to which | am very much indebted. Cf. Norsk
Statsvitenskapelig Tidsskrift, 1994, 2:261-263.
9. Rawls, A Theory of Justice (1971), p.vii.

2% He refers himself explicitly to: “Outline of a Decision Procedure for Ethics” (1951, The Philosophical
Review, vol. 60, 177-197, where he takes up ideas from his thesis, which he had the foregoing year
defended for a Ph.D); “Justice as Fairness” (1958, The Philosophical Review, 67, 164-194. A thinner
essay about Justice as Fairness had been published in Journal of Philosophy, 54, 653-662, 1957); “The
sense of Justice” (1963, The philosophical Review, 72, 281-305); “Constitutional Liberty” (1963, In
C.J.Friedrich & J.W.Chapman, Nomos: Justice, 98-125, New York: Atherton Press); “Distributive
Justice” (1967, In P.Laslett & W.G.Runciman, Philosophy, Politics and Society, Third Series, 58-82,
London: Blackwell); “Distributive Justice: Some Addenda” (1968, Natural Law Forum, 13,15-71); “The
Justification of Civil Disobedience” (1969, In Hugo A. Bedau, Civil disobedience: Theory and Practice,
240-255, New York: Pegasus).



Similarly, Political Liberalism, reflects the integration and refinement of ideas that
Rawls had expressed in previously published essays/lectures and which were, therefore,

already part of the public discussion.?

Rawls has produced other noteworthy essays relating to the above? and my thesis draws

heavily on some of Rawls most recent articles.

A Theory of Justice remains Rawls’ most famous and influential book and in that
respect is considered his principal work. Rawls is inseparably associated with the
conception of justice as fairness, and the two principles of justice that he so thoroughly
elaborated in A Theory of Justice have been the subject of intense public discussion for

almost 30 years:
“First Principle

Each person is to have an equal right to the most extensive total system of equal basic

liberties compatible with a similar system of liberty for all.”?
Second Principle
“Social and economic inequalities are to be arranged so that they are both

a) to the greatest benefit of the least advantaged and

2! He mentions explicitly: “The Basic Structure as Subject” (1978, In A.I Goldman & J.Kim, Values and
Morals: Essays in Honor of William Frankena, Charles Stevenson, and Richard B. Brandt, 47-71,
Dordrecht: D.Reidel Publishing Company); “Kantian Constructivism in Moral Theory. The Dewey
Lectures” (1980, Journal of Philosophy, 77, 515-572); “The Basic Liberties and Their Priority” (1982, In
The Tanner Lectures on Human Values, Vol. 3, 3-87, Salt Lake City: University of Utah Press, Editor:
Sterling M. McMurrin); “Justice as Fairness. Political not Metaphysical” (1985, Philosophy and Public
Affairs, 14, 223-251); “The Idea of an Overlapping Consensus” (1987, Oxford Journal of Legal Studies,
7, 1-25); “The Domain of the political and Overlapping Consensus” (1989, New York University Law
Review, 64, 233-255. (The last three essays are considerably revised and also combined when integrated
in Political Liberalism together with Public Reason, which appeared now for the first time.)

22 Cf. for instance: “Two Concepts of Rule” (1955, Philosophical Review, 64, 3-32); “The Sense of
Justice” (1963, The Philosophical Review, 72, 281-305); “Justice as Reciprocity” (1971, In S.Gorovitz,
Utilitarianism: John Stuart Mill, with Critical Essays, 242-268, New York: Bobs Merill); “Distributive
Justice” (1973, In Edmund S. Phelps, Economic Justice, 319-362, London: Penguin. This essay combines
ideas that were presented by Rawls in two earlier essays about the same issue in 1967 and 1968);
“Fairness to Goodness” (1975, The Philosophical Review, 84, 536-554); A Kantian Conception of
Equality (1975, Cambridge Review, 94-99); “Social Unity and primary Goods” (1982, Amartya Sen &
Bernard Williams, Utilitarianism and beyond, 159-185); “The Priority of Right and ideas of the Good”
(1988, Philosophy and Public Affairs, 17, 251-276); “The Law of Peoples” (1994, in Stephen Shute and
Susan Hurley, On Human Rights, The Oxford Amnesty Lectures 1993, 41-82); “Reply to Habermas”
(1995, Journal of Philosophy, 132-180); “Introduction to the Paperback Edition” (in Political
Liberalism, 1996), “The Idea of Public Reason Revisited” (1997, The University of Chicago Law Review,
vol. 64, 765-806).

23 The first principle is taken from J. Rawls, A Theory of Justice (1971), p.250.




b) attached to offices and positions open to all under conditions of fair equality of

opportunity.”?*

The main aim of the present research-project is not to discuss Rawls’ theory of justice
rigorously. It is, however, necessary for me to be well acquainted with the most essential
aspects of his conception of justice and with the main lines of the debate, since Rawls’

consensual efforts cannot be analysed independently of the idea of justice as fairness.

However, | will also emphasise that Rawls himself, in his more recent writings allows
for different conceptions of justice, when seeking a shared basis for fair social coope-
ration and public reasoning. As Rawls states, “Political liberalism, then, does not try to
fix public reason once and for all in the form of one favoured conception of justice. That

would not be a sensible approach.”25

Rawls ends his most recent article, The Idea of Public Reason Revisited (1997), by
comparing his two main works, A Theory of Justice (1971) and Political Liberalism

(1993), in a way well worth noticing:

“I end by pointing out the fundamental difference between A Theory of Justice and
Political Liberalism. The first explicitly attempts to develop from the idea of the
social contract, represented by Locke, Rousseau, and Kant, a theory of justice that is
no longer open to objections often thought fatal to it, and that proves superior to the
long dominant tradition of utilitarianism. A Theory of Justice hopes to present the
structural features of such a theory so as to make it the best approximation to our
considered judgments of justice and hence to give the most appropriate moral basis
for a democratic society. Furthermore, justice as fairness is presented there as a
comprehensive liberal doctrine (although the term “comprehensive doctrine” is not
used until later) in which all the members of its well ordered society affirm that
same doctrine. This kind of well ordered society contradicts the fact of reasonable
pluralism and hence Political Liberalism regards that society as impossible.

Thus, Political Liberalism considers a different question, namely: How is it possible
for those affirming a comprehensive doctrine, religious or nonreligious, and in
particular doctrines based on religious authority, such as the Church or the Bible,

%4 The second principle is taken from J. Rawls, A Theory of Justice (1971), p.83. Let me now add that
Rawls also introduces two priority rules: the first priority rule securing “The Priority of Liberty” and the
second priority rule securing “The Priority of Justice over Efficiency and Welfare”. Cf. J. Rawls, A
Theory of Justice (1971), p.302, where the priority rules are elaborated in detail. Let it also be added that
the so-called “opportunity-principle” and the “difference-principle” may sometimes be referred to in
reverse order. Usually “the difference principle” is the second part of Rawls’ second principle of justice.
This is the case in Andreas Follesdal’s article on “Human Worth and Human Rights Based on John Rawls
Contractualism” in Menneskverd. Humanistiske perspektiver (1982), ed. Jon Wetlesen, p.116, just as it is
normally the case in Political Liberalism (cf. p.291).

2% 1 Rawls, “The Idea of Public Reason Revisited”, The University of Chicago Law Review (1997:3),
p.774.



also to hold a reasonable political conception of justice that supports a constitutional
democratic society? The political conceptions are seen as both liberal and self-
standing and not as comprehensive, whereas the religious doctrines may be compre-
hensive but not liberal. The two books are asymmetrical, though both have an idea
of public reason. In the first, public reason is given by a comprehensive liberal
doctrine, while in the second, public reason is a way of reasoning about political
values shared by free and equal citizens that does not trespass on citizens’ compre-
hensive doctrines so long as those doctrines are consistent with a democratic polity.
Thus, the well ordered constitutional democratic society of Political Liberalism is
one in which the dominant and controlling citizens affirm and act from irreconcil-
able yet reasonable comprehensive doctrines. These doctrines in turn support
reasonable political conceptions — although not necessarily the most reasonable —
which specify the basic rights and liberties and opportunities of citizens in society’s
basic structure.”?®

It is not difficult to see that the ideas originally set out in a Theory of Justice have
evolved, incorporating modifications and innovations, even as Political Liberalism
demonstrates the continuity in the Rawlsian concern for a society that reflects a shared
and fair scheme of social co-operation. A decisive influence in the evolution of Rawls’
ideas since A Theory of Justice was published, is an increased insight in the pheno-
menon of pluralism, which inevitably characterises modern liberal democracies. Indeed,
addressing the problem of pluralism and especially that of a reasonable pluralism, is a
major part of Rawls’ project in Political Liberalism. Moreover, the very phenomenon of
pluralism actualises the demand for an overlapping consensus, as Rawls clearly recog-
nises in The idea of an overlapping consensus (1987), and in Political Liberalism
(1993).

Since I am mainly concerned with Rawls’ consensual efforts, as actualised through the
fact of pluralism, it is most natural to concentrate on his more recent writings, with
special weight on Political Liberalism?’, where the idea of an overlapping consensus is
thoroughly elaborated, as is also Rawls’ idea of public reason with the accompanying
ideal of a duty of civility. However, Rawils still draws also on the idea of a social con-
tract, based on consent, and this idea cannot be omitted in a thesis concerned with an
agreed basis for social coexistence. It is still of importance when addressing the problem

of establishing a voluntary consensual basis for social co-operation. And in fact Rawls’

26 J. Rawls, “The Idea of Public Reason Revisited”, The University of Chicago Law Review (1997:3),
p.806f.

2T | et it here also be mentioned that Rawls sets some new accents in his introduction to the paperback
edition of Political Liberalism (1996), as will be shown.
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idea of a social contract plays a role not just in A Theory of Justice but also in Political

Liberalism as well as in other writings.

Rawlsian thought is often employed, quoted and referred to in political and moral
debates when issues of basic justice are set on the agenda, and is also taken into account
when people are concerned with matters of pluralism, political values, the terms of
public reason and the shared premises for an overlapping consensus. The way in which
Rawls unfolds his ideas on these topics presents an interesting challenge from the per-
spective of theological (social) ethics. Although Rawlsian liberalism is presented as a
strictly political conception, this does not mean that political liberalism should eo ipso
be excluded from the interest-sphere of comprehensive moral, religious and philo-
sophical doctrines. On the contrary, it is precisely because it is a political liberalism that
Rawls can hope for support for his consensual project from within very different

doctrines.

And thus the question arises again: How might it be possible for theological social
ethics to endorse Rawls’ liberal conception as a shared basis for social co-operation and

coexistence in pluralist societies?

1.3. Some remarks on the research situation

As mentioned, Rawls is first and foremost associated with the conception of “justice as
fairness”. A concern for justice is also central within Christian social-ethics. This con-
vergence of concerns alone should guarantee a theological interest in Rawls’ political
philosophy. Considering, however, that Rawls” main work was published in 1971, the

lack of systematic theological contributions to the Rawls-debate is quite remarkable.

Within the fields of politics and philosophy “A Theory of Justice” has been a topic of
discussion and debate since its publication. It may be possible to identify several main
positions in the philosophical debate. Identifying these positions — very roughly — will
help determine the boundaries of the debate. The following three main-positions should

be mentioned:

1. The neo-liberals (the view they hold can also be classified as “libertarianism”) argue

that Rawls’ liberal conception of justice does not really guarantee the rights of indi-
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viduals, but might instead undermine personal freedom. If state-authorities are given
a justified right to interfere in matters concerning property, economy and redistri-
bution, individual liberty might very soon be strictly limited. Libertarians instead
wish to limit the mandate of the state to a considerable extent. “Libertarians maintain
that ... only a minimal or night-watchman state that protects against force, theft, and
fraud can be justified.”?® Robert Nozick has been considered one of the most influ-

ential spokesmen for the neo-liberal view.”

2. The communitarians criticise Rawls from the opposite point of view, for giving the

individual perspective too much importance. For communitarians, the community,
the social moral and cultural centre of human beings, is not given its proper and
constitutive place in Rawls’ theory. In spite of his interest for the very basic structure
and for society as a fair system of co-operation, it is the individual perspective which
is dominating in a Rawlsian liberalism according to most communitarians. For
instance, Rawls' original position does not allow individuals to define themselves by
their personal attachments and social bonds. Michael J. Sandel has a reputation as a

representative of a communitarian perspective and as a critic of Rawls.*

3. From a Marxist point of view Rawlsian liberalism appears to be viewed as a kind of

reformism. In Rawls’ conception the perspective of class-struggle is not constitutive.
The liberal society is instead taken as a fair co-operative system. In accordance with a
Marxian approach some theologians might criticise Rawls’ lack of class-analysis, his

liberal individualism and his confidence in human rationality.*

The theological contribution to the debate on Rawls’ ideas, his theory of justice and
political liberalism, is not very significant. Although Rawls may frequently be referred
to in theological articles and books, not least in the English-speaking part of the world,

Rawls' philosophy does not appear to have been subjected yet to a thorough and

28 3. P. Sterba in The Cambridge Dictionary of Philosophy (1995). Libertarianism is here contrasted to so
called welfare liberalism. “Welfare liberals maintain that ...coercive institutions of a welfare state
requiring a guaranteed social minimum and equal opportunity are justified.” Ibid., p.628

29 Cf. for instance Anarchy, State and Utopia, which was first published by Basic Books, Inc. 1974. (I
have used a Swedish translation. Anarki, Stat och Utopi, Stockholm 1986).

%0 ¢f. M.J.Sandel, Liberalism and the Limits of Justice (first published 1982).

3t But as far as I can see it is possible to find in Rawls’ concern for justice also essential aspects that could

for instance be utilised within a perspective of “liberation theology”. In this respect is the dissertation
written by H. Bedford-Strohm, Vorrang fiir die Armen (1992), very interesting.
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systematically analysis from a theological point of view.

In as much as | am discussing Rawls work in a European context, | will refer to some
literature in the German and Norwegian debate, where Rawls theory is examined or
mentioned. Here, in the European context, | feel even more justified in claiming that
Rawls’ ideas have not really been examined from the perspective of theological social

ethics. The work of the following writers merit, however, further mentioning here:

Arthur Rich considers Rawls' theory at some length in the first volume of his ethics of
economy. Christian faith and Christian love might provide society with an increasing
sense of justice. In a similar way — but based upon the rationality and reasonableness of
man and his natural sense of justice — Rawls work can contribute to increased justice
and a strengthening of fair co-operation in society. Rich is fundamentally appreciative of

Rawls’ ideas.®

Martin Honecker recognises that Rawls clearly intends to develop a moral conception
of justice which, from the point of view of theological social ethics, is the strength of

Rawls' theory.®* According to Honecker, however, Rawls’ conception of justice is

32 The overview “Zur Rawls-Rezeption in der theologischen Ethik” given by Bedford-Strohm (Vorrang
fur die Armen, 1992, pp.21-24), supports the view that more thorough systematic-theological approaches
to Rawls’ conception are difficult to find in the English/American-speaking part of the world too.
Nevertheless Bedford-Strohm refers to K. Lebacgs: Justice in an unjust World. Foundations for a
Christian Approach to Justice, Minneapolis 1987. (Cf. also Six Theories of Justice. Perspectives from
Philosophical and Theological Ethics, Minneapolis 1986). And H. Beckley: “A Christian Affirmation of
Rawls's Idea of Justice as Fairness” (in Journal of Religious Ethics, part 1;1985, part 2;1986) is also
worth mentioning. Harlan Beckley sees in Rawls’ ideas a proper basis for an overlapping consensus
among Christian and non-Christian citizens. The anthropology of John Rawls — with emphasis upon
morality, equality, liberty and rationality — is to a certain extent considered compatible with central ideas
in Christian ethics. Bedford-Strohm also refers to W. Werpehowski: Social Justice Selves: John Rawls's
"Theory of Justice' and Christian Ethics (1981). William Werpehowski finds an essential compatibility
between Rawls’ conception of a just (“human”) society and central ideas of Christian ethics. His criteria
for judging Rawls’ conception are taken from the theology of Karl Barth, as expressed in “the humanity of
God” (die Mitmenschlichkeit Gottes). And let me also add that David Tracy refers to Rawls as a
philosopher with a mixed theory for ethical reflection [which] allows any intelligent and rational person to
enter the argument on genuinely common grounds without prior commitments to Rawls’ own “personal
preferences”. Cf. D.Tracy, The Analogical Imagination. Christian Theology and the Culture of Pluralism
(1991). But of course it will be impossible for me now to refer to (nearly) all the theological books an
articles where Rawls is mentioned or used for some particular purpose.

%3 Cf. A. Rich: Wirtschaftsethik. Bd.1: Grundlagen in theologischer Perspektive (1984).

34 Cf. M. Honecker Einflhrung in die Theologische Ethik (1990), p. 190f.: “John Rawls will erneut
Gerechtigkeit und Moral - wie vor ihm Platon, Aristoteles, Kant - aneinander binden. Er beabsichtigt eine
Herleitung von Gerechtigkeitsprinzipien aus Moral. ... So stellt sich die Frage: Ist Gerechtigkeit
iiberhaupt rational zu definieren? Ist jede Berufung auf Gerechtigkeit nur ‘Leerformel’ zu Zwecke
ideologsicher Legitimation bestehender Machtverhaltnisse? Es stellt sich also die Aufgabe der
Ideologiekritik: Kann man Gerechtigkeit Giberhaupt theoretisch — wie Platon und Rawls es versuchen —
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simultaneously too abstract, even if it provides us with ‘Klugheitsregeln’ which are
useful in a more pragmatic perspective.®® I shall more thoroughly consider Honecker’s

theological conception in the main body of the thesis.

Heinrich Bedford-Strohm has completed a research-project in social ethics in which
he analysed the pronouncements given by U.S. Catholic bishops concerning justice and
social responsibility. Bedford-Strohm's dissertation pays considerable attention to John
Rawls' theory of justice. He has no difficulty in recognising, and to a great extent inte-
grating, Rawlsian moral principles of justice with comparable theological doctrines of
social ethics. *® According to Bedford-Strohm, there is good reason to believe that the
social implications of Rawls' conception of justice should render it creditable from the

side of the church.

Helmut Kaiser considers Rawls’ theory of justice in some detail in Zeitschrift fir
Evangelische Ethik 1991(4).3” Although concerned with the role of justice within the
domain of business and economy, Kaiser also focuses more generally on the issue of

‘fairness’ which is so essential of Rawls’ theory of justice.38

losgeldst von den empirsichen Verhdltnissen bestimmen? ... An Rawls’ Versuch einer verniinftigen
Definition von Gerechtigkeit wird nochmals die Aporie erkennbar; vor welche die Idee der Gerechtigkeit
flhrt. Gerechtigkeit entspricht einer ebenso urspriinglichen Sehnsucht des Menschen, wie sie zugleich ein
schillerndes und vieldeutiges Phanomen ist. Eine wissenschaftlich annéhernd vertretbare Bestimmung von
Moral muB stets formal bleiben.” Cf. also M. Honecker,“Rechtfertigung und Gerechtigkeit in der
Perspektive Evangelischer Theologie”, Jahrbuch des evangelischen Bundes 23 (1990). Honecker
considers Rawls’ conception of justice to be “abstract”, but nevertheless practically valuable. Since
Honecker’s theological conception of social ethics will be considered more thoroughly later in my
dissertation, | shall then seek for a much broader and deeper theological basis within the social ethics of
Honecker for approaching the philosophy of Rawls.

%% And thus Honecker can also say: “Rawls’ Regeln zur Bestimmung von Gerechtigkeit sind zweifellos
pragmatisch wichtig als ‘Klugheitsregeln’, auch wenn sie fiir die theoretische Verbindung von
Gerechtigkeit und Moral nicht zureichen.” M. Honecker, Einfiihrung in die Theologische Ethik,
Grundlagen und Grundbegriffe (1990), p.191.

%8 Cf. H. Bedford-Strohm: Vorrang fur die Armen. Auf dem Wege zu einer theologischen Theorie der
Gerechtigkeit, 1993. I refer to the original version of the dissertation, defended at the University of
Heidelberg in 1993. The dissertation is later published by Christian Kaiser.

h. Kaiser, “Von der ‘Briiderlichkeit’ zur Gerechtigkeitstheorie von John Rawls: Eine Vermittlung von
Ethik und Wirtschaft”, Zeitschrift fir Evangelische Ethik (1991;4), pp.248-267.

%8 Helmut Kaiser’s considerations to the idea of “fairness” as used by Rawls, are very much to the point
and might appropriately be presented in this introductionary chapter to my own thesis. Kaiser starts by
contrasting the principle of fairness with a utilitarian approach: “J.Rawls Kritik am Nutzenprinzip besteht
darin, dal} das Ziel dieses Utilitatsprinzips — das gréBte Glick der grofiten Zahl — dem Fairnegrundsatz
widersprechen kann. Denn es ist utilitaristisch durchaus denkbar und legitimierbar, daf? ein einzelner,
einzelne Gruppen mit dem Gliick der Mehrheit aufgerechnet werden. Dies ist jedoch nach J.Rawls ethisch
nicht zuldssig, weil fiir ihn das FairneBprinzip ‘Zu jedermanns Vorteil® gilt. Er stellt sich die Gesellschaft
als ein System von fairer Zusammenarbeit vor, welche als Kooperation zu wechselseitigem Vorteil durch
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Joachim von Soosten considers in his article on the communitarian critique of deon-
tological moral approaches, among others John Rawls’ conception of justice.*® He is
especially concerned with the question whether “the right” should be given some kind of

priority over “the good”, as Rawls seems to suggest.*’

eine Identitat von Interessen bestimmt ist: ‘Die Frage der Fairnef3 ergibt sich, wenn freie Personen, die
keine Herrschaft Uibereinander ausiiben, sich an einer gemeinschaftlichen Tatigkeit beteiligen und sich
untereinander auf die Regeln einigen beziehungsweise die Regeln anerkennen, die diese Tatigkeit
definieren und die jeweiligen Anteile an Vorteilen und Lasten festlegen. Die Parteien halten eine Praxis
gewohnlich dann fur fair, wenn keiner das Gefiihl hat, er oder einer der anderen werde durch Beteiligung
daran Ubervorteilt oder werde dazu genétigt, Anspriichen nachzugeben, die nicht als legitim empfunden
werden. Fairnel ist eine soziale Kategorie, gekennzeichnet durch Herrschaftsfreiheit, Gleichheit und
Konsens. Das Fair play beinhaltet fiir J.Rawls eine ‘Einschrankung des Eigennutzens’, wobei die
Einschriankung des eigenniitzigen Strebens eine Verhaltensform ist, ‘durch die Teilnehmer an einer
gemeinsamen Praxis ihre wechselseitige Anerkennung als Personen mit gleichen Interessen und
Féhighkeiten zeigen’. Mit diesem fiir J.Rawls zentralen Begriff der FairneR hat er fiir seine Theorie der
Gerechtigkeit zentrale anthropologische Vorentscheidungen getroffen, welche eine Absetzung zum
klassischen 6konomischen Menschenbild bedeuten, welches seit und — falschlicherweise — mit Bezug auf
Adam Smith den Eigennutz und das egoistische Erfolgskalkil als alleinige Triebfeder des gesellschaft-
lichen Wohlstandes bestimmt. Mit der Anerkennung des Anderen im Fair play wird erstens das
egoistische Verhalten iberwunden, bei welchem der einzelne seine Anspriiche und Interessen in den
Vordergrund stellt, ohne diejenigen des anderen zu berlcksichtigen. Fairnef stellt vielmehr eine
Beziehung der positiven Gegenseitigkeit dar, in welcher eine gegenseitige Verstandigung tber Anspriiche,
Bediirfnisse und Interessen geschieht. Damit kann noch nicht von Solidaritét oder Briderlichkeit in dem
Sinne gesprochen werden, dal? man sich vorbehaltslos fir den anderen einsetzt, doch basiert FairneR auf
der goldenen Regel, welche in ihrer positiven Formulierung im Neuen Testament heil3t: ‘Alles, was ihr
wollt, das euch die Leute tun, sollt auch ihr ihnen tun.” (Mt 7,12) ... Zweitens fordert J. Rawls mit dem
Gedanken der FairneR3, daf® der Gedanke des Gemeinwohls im Utilitarismus nicht allein kollektiv, sondern
distributiv verstanden werden muB. Es darf nicht allein auf das maximale Gesamtwohl ankommen,
vielmehr muR die Verteilung des Gesamtwohls auf die verschiedenen Mitglieder der Gesellschaft eine
‘selbstandige Rolle’ spielen. ... Mit dem Begriff der Fairnef3 sind damit wichtige ethische
Voraussetzungen fur den Gerechtigkeitsbegriff geschaffen, welche in drei Punkten zusammengefafit
werden kdnnen, womit gleichzeitig die Leitidee der Bruderlichkeit aufgenommen wird:

- Fairnel’ geht davon aus, dal’ das eigene Handeln vorgéngig auf das Handeln des anderen bezogen ist und
beinhaltet mit der goldenen Regel die positive Forderung, dal das Handeln dem Kriterium ‘Zu
jedermanns Vorteil” geniigen mubB.

- Fairnel’ enhélt damit das Kriterium des distributiven Vorteils, welches besagt, dal das Wohl des
einzelnen eine besondere Berlicksichtigung erfahrt und nicht nutzensummentheoretisch aufgerechnet und
vernachlassigt werden darf.

- Wird Briiderlichkeit verstanden als ‘Fiir-andere-Dasein’ (D.Bonhoeffer), welches auf der wechsel-
seitigen Angewiesenheit der Gesellschaftsmitglieder aufeinander beruht, dann gibt es zwischen Fairnel3
und Briiderlichkeit dort eine grundsitzliche Ubereinstimmung, wo die ‘positive Gegenseitigkeit® (Mt
7,12) als Grundstruktur einer jeden menschlichen Beziehung angenommen und damit die ‘Koinzidenz von
Moral und Selbstinteresse’ aufgebrochen wird.” H. Kaiser, “Von der ‘Briiderlichkeit’ zur Gerechtig-
keitstheorie von John Rawls: Eine Vermittlung von Ethik und Wirtschaft”, Zeitschrift flir Evangelische
Ethik (1991;4), p.256f.

395 von Soosten, “Gerechtigkeit ohne Solidaritét? Deontologische Ethik in der Kritik”, Zeitschrift fur
Evangelische Ethik (1992;1), pp.61-74.

40 It seems as if von Soosten to some extent defends Rawls against the criticism of Michael Sandel: “Vor
allem ermdglicht Sandels Begrlindung der prioritdren Stellung des Guten keine Antwort auf die Frage, wie
der normative Rahmen moderner Gesellschaften beshaffen sein muf3, unter deren Bedingungen eine
Vielfalt rivalisierender Konzepte des guten Lebens miteinander koexistieren und kooperieren kénnen.
Weil eine Antwort hierauf ausbleibt, gelangt Rawls folgerichtig zu der Uberzeugung, daB nur die von ihm
ausgearbeiteten Gerechtigkeitsprinzipien die historisch errungene Freiheit zur Verwirklichung
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Wolfgang Huber pays considerable attention to Rawls’ philosophy in his book about
Gerechtigkeit und Recht (1996). Huber touches upon Rawls’ concern for consensus, but
it is especially his theory of justice upon which he focuses. Huber obviously assesses
Rawls’ theory positively and stresses that Rawls in an appropriate way has combined
two traditions; — an Aristotelian tradition and a biblical approach to the phenomenon of

justice.*!

In a German-speaking context, and with the noted exception of Bedford Strohm's dis-
sertation, Rawls’ theory has not previously been very systematically considered from a

theological point of view.

In a Norwegian context of theological social-ethics, Rawls is sometimes mentioned.

Professor Axel Smith, in his book from 1982 about “just distribution”*?, discusses
Rawls’ conception of justice. He appears to find the theory interesting, but is never-
theless critical. Smith finds very little in Rawlsian liberalism that might contribute to
diminishing the unjust gap between rich and poor in the world to-day. Smith further
views Rawls’ method for grounding an institutional scheme of social co-operation on a
fundamental consent from all coexisting parties, as incapable of dealing with the funda-

mental conflicts in a modern world.

individueller wie gemeinschaftlicher Lebensziele und Lebensformen (erstens) unter Schutz stellen kénnen,
ohne daf (zweitens) deren Rivalitat untereinander sich ruinds auf die Grundlagen des gesellschaftlichen
Verkehrs auswirken mute. Das letzte Argument fuhrt auf den Kern der Einwéande gegen Sandels
Interpreation der ‘Theory of Justice’. Auch ein kommunitér erweiterter Personbegriff mull namlich
keinesfalls die Aufgabe der Vorrangstellung des Rechten und Gerechten nach sich ziehen, weil auch und
gerade die gemeinsame Suche nach dem guten Leben des gesellschaflichen Schutzes durch ein faires
Regulativ bedarf, wie es das Konzept der ‘Gerechtigkeit als Fairne3’ in Aussicht stellt. Die Abhéngigkeit
der Prioritat des Gerechten vor dem Guten von einem atomistischen Personbegriff ist keineswegs
zwingend....”. J. von Soosten, “Gerechtigkeit ohne Solidaritét? Deontologische Ethik in der Kritik”,
Zeitschrift fir Evangelische Ethik (1992;1), p.65.

4 “Auf diese Weise verkniipft Rawls die Fragestellungen der beiden Gerechtigkeitstraditionen ... und
nimmt aus beiden entscheidende Momente auf. Der aristotelischen Tradition folgt er, indem er Gerecht-
igkeit konzentriert vom Gleichheitsprinzip aus versteht. Er bestimmt das Gleichheitsprinzip dadurch
genauer, dal er es im Sinn einer Gleichheit groBtmdglicher Freiheiten interpretiert. Diese Gleichheit der
Freiheiten zielt nicht zuletzt auf die Gleichheit der Beteiligungschancen am gesellschaftlichen Leben und
an den gesellschaftlichen Gutern. Der biblischen Gerechtigkeitstradition aber folgt Rawls, auch wenn er
nicht ausdriicklich auf sie Bezug nimmt, der Sache nach darin, daB er als wichtigsten Prifstein jeder
Gerechtigkeitstheorie die Position der Unterpriviligierten, der bei der Verteilung knapper Guter Benach-
teiligten anerkennt. DaR sie gegen Ubervorteilung geschiitzt werden und daB ihre benachteiligte Situation
verdndert wird, ist fiir eine Theorie der Gerechtigkeit entscheidend.” W.Huber, Gerechtigkeit und Recht.
Grundlinien christlicher Rechtsethik (1996), p.190.

2 A Smith: Rett fordeling (1982).
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Ivar Asheim, professor in ethics at the Free Faculty of Theology in Oslo, very briefly
refers to John Rawls in his 1991-book on ethics.*® It appears that he in this book shares
the view that Rawls, as a moral philosopher, has tried to make essential improvements

in utilitarianism, without escaping its inherent weaknesses.

In his book, Hva betyr holdninger? Studier i dydsetikk (1997), Asheim analyses the
Rawlsian conception in more detail. Here he focuses both on Rawls’ conception of
justice and on his idea of an overlapping consensus and considers the weight ascribed by
Rawls to public reason. It is interesting to see that Asheim now — in matters of politics
and ethics — finds a parallel concern between Rawls’ ideas and the theological doctrine

of the two kingdoms.**

It should also be mentioned that The Research Department of the Swedish Church,
in co-operation with The Department of Studies of the Lutheran world Federation,
has given a Research Report concerning a just Europe. And here Rawls’ conception of
justice is at least taken explicitly into account as a highly relevant theory for under-

standing political and economic processes in Europe to day!*

The theological approach to Rawls’ philosophy in a Norwegian (and Scandinavian)

context has been occasional and rather unsystematic.

This very short outline is, however, sufficient to demonstrate that there are different
opinions in a theological context about Rawls’ theory. Some theologians have been
fundamentally critical — for different reasons, and some have accepted Rawls’ con-

ception as a contribution to increased justice, which might be endorsed theologically and

*3 |var Asheim: @yet og horisonten. Grunnproblemer i aktuell etikkdebatt (1991), p. 181( note 157).

#4 «Slik Rawls reformulerer sin teori, koker den ned til et spersmal om forholdet mellom politikk og etikk
i et demokratisk samfunn. At dette spgrsmalet reiser gmtalige grenseproblemer, er innlysende. I luthersk
tradisjon har disse problemene veert sgkt lgst ved en teori som distingverer mellom to regimenter, et
verdslig og et andelig. Poenget med denne teorien er blant annet & unnga religionstvang. | saker som angar
tro og livssyn, skal det herske full frihet. Tvangsmakt er bare tillatt i det verdslige regiment og for
verdslige saker og forhold, det vil si til opprettholdelse av ytre samfunnsrettferdighet. Som vi har sett ...,
inneberer denne laren visse differensieringer med hensyn til fellesskapsbegrepet. Lignende differensi-
eringer foretar ogsa Rawls, nar han for det demokratiske, politiske samfunn som rettferdighetsteorien
gjelder, sier at det verken er ‘a community’ eller bare en ‘association’, men noe midt imellom. Rawls’
teori har i det hele visse fellestrekk med distinksjonen mellom to regimenter, ettersom ogsa den utvilsomt
inneberer at politiske avgjorelser i bestemte sammenhenger mé vere religiost neytrale.” I. Asheim, Hva
betyr holdninger. Studier i dydsetikk (1997), p.186f.
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approved of by churches and Christians. This outline has also demonstrated that
theologians, when referring to Rawls, mostly focus on his theory of justice, — his strong
concern for elementary liberties and rights as well as the wider social implications
which his liberal conception of justice is supposed to have. Of course Rawls’ basic ideas
about liberty, equality, distributive justice, fairness and social co-operation apply within
many sectors of life, not least within the domain of economy, which some theologians
concerned with social and economic ethics have clearly seen. Rawls’ ideas of agreement
and more specifically about an overlapping consensus are not so often taken into

consideration from a theological point of view. This, in my opinion, is remarkable.

I will focus on Rawls’ consensual efforts and especially the vital assumption which is
most clearly contained within his conception of an overlapping consensus: that the basic
terms of co-operation should be endorsed from a Christian point of view (as well as
from other perspectives). In approaching Rawls’ moral/political conception I will take
my point of departure from a particular, but representative theological position: the
theological conception of social-ethics as elaborated in the works of the German
professor of ethics at the University of Bonn, Martin Honecker. My reasons for this

approach are as follows:

1. Differences in historical and cultural development as well as differences in theo-
logical schools and between denominations have contributed to considerable
variations , in theological ethics. In this situation | found it most appropriate to take
my point of departure not from theology per se, but from one particular theological

conception.*®

A just Europe. The Churches Response to the Ethical Implications of the new Europe (1992), Ed. D.
Hedin & V. Mortensen.

*6 et me now remark that I have for my purposes mainly concentrated on the following works and
articles from Honecker’s hand: Konzept einer sozialethischen Theorie. Grundfragen evangelischer
Sozialethik, (J.C.B.Mohr, Tiibingen, 1971); “Zur gegenwirtigen Bedeutung von Barmen V” (Zeitschrift
fir Evangelische Ethik, 1972, pp.207-218); “Theologische Kriterien und politische Urteilsbildung”
(Zeitschrift fur Theologie und Kirche, 1974, pp.472-490); “Das Problem der Eigengesetzlichkeit”
(Zeitschrift fir Theologie und Kirche, 1976, pp.92-130); Sozialethik zwischen Tradition und Vernunft,
(J.C.B.Mohr, Tiibingen, 1977); “Erfahrung und Entscheidung. Zur Begriindung einer theologischen
Ethik” (Zeitschrift fir Theologie und Kirche, 1978, pp.485-502); Das Recht des Menschen. Einflihrung
in die evangelische Sozialethik, (Glitersloher Taschenblicher/Siebenstern 290, Gutersloher Verlagshaus
Gerd Mohn, Giitersloh 1978); “Die Denkschriften der EKD als Paradigma ethischer Argumentation” (in
Kirche im Spannungsfeld der Politik. Festschrift fiir Bischof D. Hermann Kunst D.D. zum 70. Geburtstag
am 21. Januar 1977. Ed. Paul Collmer, Hermann Kalinna, Lothar Wiedemann, Géttingen 1978, pp.131-
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2. My approach is not an arbitrary one. Honecker explicitly refers to the theory of John
Rawls. But that was not the deciding factor in my choice. Instead | have taken into
account that Honecker is concerned with many of the problems Rawls thought central
to his theory, and he is addressing them from a theological perspective. For instance
he is concerned with the issue of pluralism and the need for some kind of consensual

framework for coexistent parties within modern societies.

3. Just as Rawls has elaborated a consistent political philosophy with clear moral
aspects, Honecker has presented us with a systematic account of theological social
ethics with a strong concern for the importance of sharing some basic political

values.

4. Honecker, who was, during his education, strongly influenced by Barthian theology,
now assumes a (modern) Lutheran point of view in addressing basic questions of
social and political ethics. He reinterprets and employs theological principles and
models as for instance “the doctrine of the two kingdoms” and the distinction
between “law and gospel” (issues which are very often discussed in a Norwegian

Lutheran context too). | hope to contribute to this debate.

For these reasons, I believe Honecker’s theological conception of social ethics provides
a proper and very interesting theological point of departure for my approach to Rawls’
ideas. This does not mean, however, that | will try to establish a kind of one-way com-
munication between a more or less fixed and unquestionable theological position and

Rawlsian political philosophy. I am convinced that Rawls will not leave the presup-

142); “Das Problem des theologischen Konstruktivismus” (Zeitschrift fir Evangelische Ethik, 1980,
pp.97-110); “Thesen zur Aporie der Zweireichelehre” (Zeitschrift fir Theologie und Kirche, 1981,
pp.128-140); Perspektiven christlicher Gesellschaftsdeutung, (Gutersloher Verlagshaus Gerd Mohn/-
Giitersloh 1981); “Sind Denkschriften ‘kirkchliche Lehre’?” (Zeitschrift flir Theologie und Kirche, 1984,
pp.241-263); Einfiihrung in die Theologische Ethik. Grundlagen und Grundbegriffe (Walter de Gruyter,
Berlin/New York, 1990); “Vernunft, Gewissen, Glaube. Das spezifisch Christliche im Horizont der
Ethik” (in Evangelische Ethik. Diskussionsbeitrage zu ihrer Grundlegung und ihren Aufgaben, Minchen
1990, Ed. Hans G.Ulrich, pp.124-123); “Rechtfertigung und Gerechtigkeit in der Perspektive Evangel-
ischer Theologie” (in Rechtfertigung und Gerechtigkeit, Jahrbuch des Evangelischen Bundes 23,
Gaéttingen, 1990, pp. 41-66); “Der Auftrag der Kirche und die Aufgabe des Staates” (In Essener Ge-
sprache zum Thema Staat und Kirche, Vol.25, pp.49-76, Minster 1991, Eds. Heiner Marré, Johannes
Stuting. The broad discussion that followed that lesson is referred on the pages from 76-102); “Zur
ethischen Diskussion der 80er Jahre” (Theologische Rundschau 56, 1991, pp.54-97); “Europa og den
evangeliske kirke” (in Forankring og Forandring. Verdier for det nye Europa. Festskrift til Ivar Asheim
pé 65-arsdagen den 5. august 1992, Universitetsforlaget 1992, pp.221-233, eds. Sverre Dag .Mogstad,
Lars @stnor); Grundriss der Sozialethik (Walter de Gruyter, Berlin/New York 1995); “Vernunft, Affekt,
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positions and principles of a theological social ethics undisturbed.

1.4. An outline of the dissertation

Rawls’ philosophical/political conception of liberalism has, as already suggested, been
intensively discussed in political and philosophical contexts all over the world for more
than twenty-five years. His requirement that there be an overlapping consensus about “a

4" very clearly challenges moral theology,

regulative political conception of justice
religious individuals, groups and churches, as participating members of a democratic
regime, with a moral concern for the fair organisation of society. In my opinion, Rawls'
theories should therefore be subjected to analysis from a theological point of view.*® No
systematic theological attempt to do this has been made. | will, by way of this disser-

tation, take a step in that direction.

In_chapter 2 | will concentrate on some of the main features of the liberal society as a
fair system of co-operation. In this connection I shall also consider the question how
church and theology might conceive of the value-formation of society as such. This is an
issue which Honecker has considered rather thoroughly, and it is helpful to draw upon
these considerations. At the same time, the question necessarily arises as to whether it
may be fruitful at all to employ an idea of political unity which includes certain shared

moral and political values.

The difficulty in taking for granted some kind of unity with regard to political and moral

Erfahrung” (In Fundamente der Ethik. Bilanz der Neuzeit, Freiburg 1996, pp. 95-110, ed. Adrian
Holderegger).

7 “What is needed is a regulative political conception of justice that can articulate and order in a
principled way the political ideals and values of a democratic regime, thereby specifying the aims the
constitution is to achieve and the limits it must respect. In addition, this political conception needs to be
such that there is some hope of its gaining the support of an overlapping consensus, that is, a consensus in
which it is affirmed by the opposing religious, philosophical and moral doctrines likely to thrive over
generations in a more or less just constitutional democracy, where the criterion of justice is that political
conception itself.” J. Rawls, “The Idea of an Overlapping Consensus”, Oxford journal of Legal Studies
(1987, Vol.7, No.1), p.1.

48 Discussing the so called “Option fiir de Armen” as an issue of social ethics — immediately after having
presented Rawls’ theory of justice — Wolfgang Huber appropriately stresses that this kind of issue “zielt
gerade auf eine theologische Theorie der Gerechtigkeit, die konsequent an der gleichen Wirde aller
Menschen ausgerichtet ist und eben deshalb in der Diskriminierung von Menschengruppen und in ihrem
Ausschlul von aktiver gesellschaftlicher Teilhabe einen Verstol3 gegen elementare Gerechtigkeits-
forderungen sieht. Aus theologischen Griinden dréngt sie auf eine politische Theorie der Gerechtigkeit,
nach welcher die Freiheitschancen aller einzelnen den entscheidenden Mal3stab fiir die Legitimitat
politischer Herrschaft darstellen.” W.Huber, Gerechtigkeit und Recht. Grundlinien christlicher
Rechtsethik (1996), p.194.
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values will be quite obvious when | turn to chapter 3, where a central background
premise for Rawls’ approach to the consensus-problem is displayed: The fact of
pluralism brings Rawls to the “negative” conclusion that no comprehensive moral
doctrine can (or should) be taken as the appropriate basis for settling the institutional
architectonic and practice of democratic and pluralist societies. The question before us
is, however, whether such a conclusion — which might in fact be considered a serious

challenge and threat to many religious views — should be considered plausible.

One can hardly deny that the Christian church throughout history has often seen itself as
having a responsibility for providing society with moral values and standards. The
influence of such values on western culture until now cannot be disputed. The process
of secularisation and the increasing diversity, however, has altered the situation radi-
cally. In modern societies there is a true conglomerate of influential moral ideas and
conceptions of the good life that are conceived of more or less independently of, and
sometimes even in opposition to, Christian ethics. The very “fact of pluralism” cannot
be ignored, and in itself, would appear to render the ideal of a Christian society a rather
utopian affair. The idea of individual freedom — with the accompanying idea of liberty
of conscience — would appear to decisively render any attempt to restore the idea of
society qua “corpus christianum” futile. Many citizens would doubtlessly consider it
unfair if the coercive powers of the state were used to enforce controversial moral
doctrines and values rooted in a particular (religious) belief-system upon society as a
whole. And it appears that religious ethics cannot in the long run exclusively set the
premises for the value-formation of modern democratic societies. It seems as Honecker

for his part shares this presupposition.

But Honecker as well as Rawls, nevertheless, hold that there has to be established
common institutions of government and laws, which can be widely recognised by the
citizens, and that there has to be some shared basis for public reasoning, making it
possible for the parties to justify to one another the very standards of fair coexistence

and to establish agreed ways of solving political conflicts.

But Rawls very clearly stresses that no comprehensive view or doctrine can be taken as
a common moral platform for settling the common institutional framework of modern

democratic societies.
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The question that the thesis has to answer is whether the Rawlsian assumption (that no
comprehensive doctrine can fairly be made the very value-basis for ordering society) is
really plausible. How should Rawls “negative assumption” be judged in a theological

perspective? Honecker provides us with sufficient material for discussing this issue.

Rawls’ “negative” assumption; that no comprehensive moral doctrine should be given
priority when defining the political values for the very basic structure of society, would
obviously be more attractive — even from a theological point of view — if he simul-
taneously succeeds in establishing the idea® of an overlapping consensus as a credible
and fair alternative, likely to gain adherents from (nearly) all groups, in societies

characterised by the fact of pluralism.

After having analysed the hard facts of pluralism, I will turn to the “constructive”, and
demanding task of analysing the crucial premises for a shared institutional framework
for social co-operation elaborated by Rawls. He is convinced that fair coexistence in
highly pluralist societies requires a consensus on elementary principles of justice, fair
procedures, fundamental rights and liberties, and the kind of political and social insti-
tutions necessary to guarantee these goods. In chapter 4, | consider different aspects of
the consensus-problem, with special weight on Rawls’ way(s) of developing a con-

sensual framework.

Since the idea of having essential shared standards in a society, that can be willingly
entered upon by all citizens, is so central within the liberal tradition to which Rawls
belongs, it is important to see how he pursues typical liberal concerns by renewing and

systematically employing an idea found in the Western political culture, namely the idea

9 In this place it might be appropriate to underline how Rawls himself employs the frequently used terms;
‘idea’, ‘conception’ and ‘doctrine’ (and for my own part I shall normally follow Rawls): “I shall use the
term doctrine for comprehensive views of all kinds and the term conception for a political conception and
its component parts, such as the conception of the person as citizen. The term idea is used as a general
term and may refer to either as the context determines.” J. Rawls, “The Idea of Public Reason Revisited”,
The University of Chicago Law Review (1997;3), p.766 (note 3).

50 Samuel Scheffler realises that political liberalism is in some respect attractive: “The appeal of
liberalism derives to a considerable extent from its commitment to tolerating diverse ways of life and
schemes of value.” But immediately he adds: “Yet this same commitment is also responsible for much of
what is puzzling about liberalism.” S.Scheffler, “The Appeal of Political Liberalism”, Ethics (1994,
Vol.1205, No.1), p.4.
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of a basic social contract.”* Contractarianism aims at grounding the very organisation of
society on consent from those governed. Hence | can more specifically proceed to
Rawls’ idea of an overlapping consensus, especially as conceived of in his most recent

writings, - particularly in Political Liberalism (1993).

According to Rawls it is necessary that the most fundamental principles of fair coex-
Istence “can be argued for as valid, or desirable or appropriate without reliance on any
particular comprehensive view...”>* Rawls therefore avoids religious doctrines and even
more comprehensive kinds of liberalism®® as well as utilitarian welfare-principles and
controversial ideological views when seeking an overlapping consensus about the value-
system of the state and the central public institutions of society. Thereby he appears to
challenge a theologically based perspective on the unity of society. It may therefore be
of special interest to see how this challenge can be met, on premises given within a
theologian conception of social ethics, as conceived of by a modern theologian as

Martin Honecker.

Let it now be added, however: Since Rawls stresses so strongly that the political values,
incorporated in the basic structure of society, are to be voluntarily recognised by the
different parties, these political values can obviously not conflict decisively with the
comprehensive doctrines to which citizens in pluralist societies feel most committed.
Therefore an overlapping consensus has to be conceived of as a “consensus that includes
all the opposing philosophical and religious doctrines likely to persist and to gain
adherents in a more or less just constitutional society.”* Although the content of an
overlapping consensus can obviously not be taken from any particular religion or
comprehensive value-system, the very idea of establishing an “overlap” could certainly

not succeed at all if it could not somehow be endorsed™ from the perspective of very

> |n other contexts I think that Rawls might have drawn upon other political ideas, which are considered
essential in public reasoning.

2K, Greenawalt, Private Consciences and public Reasons (1995), p.106.

>3 Although Rawls himself is obviously indebted to both John Locke and Immanuel Kant for his liberal
conception, Locke and Kant are simultaneously taken as standard examples of a kind of comprehensive
liberalism, that — according to Rawls — could not serve as a common ground for political coexistence in
pluralist societies. Rawls himself intends to elaborate a political liberalism with a minimum of meta-
physical ambitions.

>4 J. Rawls, “Justice as Fairness: Political not Metaphysical”, Oxford Journal of Legal Studies (1987,
Vol.7, No. 1), p. 225f.

% This is Rawls’ own terminology. | will later consider more explicitly the proper meaning of endorsing
an overlapping consensus.
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diverse comprehensive political, philosophical and religious views. This means that
even competing doctrines might be supposed to have some perspectives on society and

the political conditions for coexistence in common.

Society, as a fair system of co-operation requires an overlapping consensus on vital
criteria of justice, which political institutions should satisfy. Rawls makes it clear that;
“Justice is the first virtue of social institutions, as truth is of systems of thought.”’
Some elementary principles of justice should plausibly be taken as the core of an
overlapping consensus. Achieving this kind of consensus is, however, a difficult project
in the face of pluralism, even if it should not be substantively or metaphysically very
demanding. Rawls is aware of the difficulties but holds, nonetheless, that a well-ordered
society requires at least a minimal consensus in matters of basic justice, fair

(re)distribution, social co-operation and the procedures for handling of conflicts.

It is a crucial premise in modern liberalism that the very organisation of society has to
be grounded on consent from those governed and not on an absolute divine will. Then it
is also of great importance that a common forum can be established, — making it pos-
sible for citizens to justify to one another the positions they take when basic issues of
justice, matters of law or constitutional principles are at stake. Rawls stresses very

clearly the shared premises for public reasoning.

And so does Honecker. Theological social ethics, as conceived of by Honecker, appears
to share with political liberalism a basic confidence in public reason /political ratio, —
and thereby in the ability of citizens to handle the problems within the “worldly realm”
reasonably. This issue is very thoroughly discussed in chapter 5 where 1 also stress,
however, that there are limits to the efficacy of political reason. Taking my point of
departure from Honecker’s social ethics, I can employ central Lutheran “distinctions”
when considering reasonable political ideas, conceptions and practices in the perspec-

tive of Christian faith. It should especially be emphasised that there are aspects of the

% should also hold the possibility open that Rawls’ attempt to establish vital liberal premises for an
overlapping consensus in pluralist societies, will prove far too optimistic. Maybe should a Rawlsian
proposal for an overlapping consensus better be rejected. This possibility I will also have in mind.

) Rawls, A Theory of Justice (1971), p.3.
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doctrine of the two kingdoms that can fruitfully be employed.>®

At the end of chapter 5 I introduce and discuss Rawls’ idea of public reason more
specifically. According to Rawls “the idea of public reason ...is a view about the kind of
reasons on which citizens are to rest their political cases in making their political justifi-
cations to one another when they support laws and policies that invoke the coercive

> In “their political

powers of government concerning fundamental political questions.
justification to one another” citizens are in need of a referential basis, that is fully
accessible® to all the parties involved in social co-operation. Persons entering the public
forum have to draw on a conception of justice, which satisfies the “publicity-condition”,
it has to be openly argued for and it can be reasonably assessed.®* And it may be widely

endorsable.

Rawls also stresses that there is an inherent ideal in public reason which drives people
with an elementary sense of justice to behave in accordance with an idea of “civic
friendship” when entering the public forum.®? The moral commitment following from

the idea of public reason itself is “materialised” in the duty of civility.

“And since the exercise of political power itself must be legitimate, the ideal of
citizenship imposes a moral, not a legal, duty — the duty of civility — to be able to
explain to one another on those fundamental questions how the principles and

*8 There are some problems of terminology when presenting (and using) this model in an English-
speaking context. Sometimes I will nonetheless just use the phrase “doctrine of the two kingdoms”. But
often I will try to make the terminology more suitable for modern times by using instead the notion “two
realms”, as it is used for instance in the book Two kingdoms and one world. A sourcebook in Christian
Social Ethics (1976, ed. K.H.Herz). Cf. for instance p.309f. And sometimes I even use the phrase “two
regiments”. The notion regiment’, which according to Webster's Encyclopedic Unabridged Dictionary of
the English Language (1994-edition), can be used about governmental rule, has also clear military
connotations and is often associated with strong control. Cf. Webster’s Dictionary, p.1208. When the
notion is used theologically, however, it should not be forgotten that the term just reflects the meaning of
‘regere’ (to rule). Having this in mind I can sometimes appropriately use the phrase “two regiments”.
9y, Rawls, “The Idea of Public Reason Revisited”, The University of Chicago Law Review (1997;3),
p.795.

%0 This implies that the others can fully understand it and also that it might be possible for them to accept
it freely on fully reasonable premises.

%1 This concern is expressed in a more nuanced way by Rawls himself when underlining that “the idea of
publicity as understood in justice as fairness has tree levels, which may be described as follows: The first
...1s achieved when society is effectively regulated by public principles of justice. ... The second level of
publicity concerns the general beliefs in the light of which first principles of justice themselves can be
accepted... The third and last level of publicity has to do with the full justification of the public con-
ception of justice as it would be presented in its own terms.” J. Rawls, Political Liberalism (1993), p.66f.
62 1 Rawls, “The Idea of Public Reason Revisited”, The University of Chicago Law Review (1997:3),
p.771.
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policies they advocate and vote for can be supported by the political values of public
reason. This duty also involves a willingness to listen to others and a fair-minded-
ness in deciding when accommaodations to their views should reasonably be made.
... As reasonable and rational, and knowing that they affirm a diversity of reason-
able religious and philosophical doctrines they should be ready to explain the basis
of their actions to one another in terms each could reasonably expect that others
might endorse as consistent with their freedom and equality. Trying to meet this
condition is one of the tasks that this ideal of democratic politics asks of us.
Understanding how to conduct oneself as a democratic citizen includes under-
standing an ideal of public reason.”®

If members of society — both groups and individuals — are to succeed in securing the
required minimum amount of overlapping consensus about the very “basics” of society
there has to be both a public forum for arguing, reasoning and justifying political stand-
points in matters of vital shared interest, and there has to be standards and ideals for
how to behave within this public forum. Thus a well ordered society requires a general
adherence to the duty of civility, that is, a willingness to comply with elementary
standards for social co-operation and public reasoning in matters of basic justice and
essential conditions for social co-operation and coexistence. Reasonable people will
agree to these terms. In chapter 6 | primarily consider the ideals inherent in the idea of
public reason and deal with the kind of conflicts that may arise in fulfilling one’s civic
duty. For instance, the duty of civility requires that individuals and associations, both
Christian citizens and Churches within democratic societies, be able and willing to make
the adjustments required for participating in a public forum. This means that, when
engaging in matters of shared political interest and basic justice, the arguments used by
individuals and associations should be such that they can be generally accessible in

terms of common reason.%

A duty of civility, as elaborated by Rawls, may well be considered a necessity in modern
pluralist democracies. It is, nonetheless, a question how far individuals and groups can
avoid drawing on or referring to their deeper (private) moral convictions when engaging

in public discourse or acting on behalf of some authority of society (as a judge,

%3, Rawils, Political Liberalism (1993), p.217f.

%4 That this might be a controversial claim can easily be seen. In the debate within the Norwegian
Parliament before a new and liberal abortion law passed Stortinget, some of the representatives decided
for instance to present their ultimate reasons for denying to vote for a liberal abortion-law, arguing
explicitly from the Bible (Psalm 139). Even if such arguments were understood and perhaps even
respected by many, a further reasoning and dialogue was thereby perhaps made difficult.

26



legislator etc.)®® without ending up with a kind of split morality instead of just a virtuous
accommaodation to terms implicit in public reason. These tensions are reflected in the

very title of chapter 6: “Citizenship, discipleship and the duty of civility.”

In chapter 7 | reach a conclusion. In this chapter | pay due attention to the fact that both
individual Christians and Churches are political agents, playing a role within the
political arena. The church has often considered it important to exert and maintain a
Christian influence on law-making and public life. Should churches and individual
Christians likewise endorse an overlapping consensus and comply with the constraints
inherent in a duty of civility? It may be well worth noting that churches are not seldom
trying to find new ways suitable for playing their public role. In matters of social ethics
one has for instance — in Germany — made use of so called “Denkschriften”. The
churches will avoid categorical statements about political issues. The very term
“Denkschriften” indicates that churches may be rather tentative in their approach to
matters of public interest, taking into account that all parties have to make some
adjustments to the fact that the public forum is a field of shared interest.®® Somehow
churches themselves, when engaging in matters of social ethics and politics, seem to
comply with the “consensual virtue”, the duty of civility, as the moral ideal inherent in
the very idea of public reason. By accepting the terms of political ratio and public reason

(with its inherent ideal), the “worldly realm” is theologically marked as a shared

% Thomas W. Pogge is one of the Rawls-experts, who most clearly has seen the dilemmas that might be
actualised when trying to further coexistence and consensual virtues in society by practising a duty of
civility: “Jeder Biirger wird durch eine Grundordnung regiert, die er selbst als gerecht anerkennt und kann
dann auch die demokratisch getroffenen Entscheidungen akzeptieren, die seiner eigenen religidsen,
moralischen oder philosophischen Weltanschauung zuwiderlaufen (vgl. PL 217). Diese Mdglichkeit wird
aber nur dann realisiert, wenn jeder seiner Pflicht zur Kulanz unter Birgern (‘duty of civilty”) nachkommt,
d.h. sein politisches Handeln, d.h. Argumentieren, Entscheiden, Abstimmen, usw. in der Offentlichkeit —
nicht unbedingt innerhalb von Organisationen wie der Kirchen, Universitaten, Gewerkschaften usw. —
nach bestem Wissen und Gewissen ausschlieRlich an dem gemeinsamen Kriterium, den gemeinsamen
Richtlinien und den allen zugénglichen Informationen orientiert, wenigstens wenn es um Merkmale der
Grundordnung selbst geht. Man soll sich in solchen Fallen also nicht von der eigenen umfassenderen
Weltanschauung oder Konzeption des Guten beeinflussen lassen, noch von Informationen, die man nur
aufgrund seiner Weltanschauung als Informationen betrachtet (z:B. dal? ein bestimmter
Religionsunterricht Gott miRféallt oder die Seele verdirbt). Das Achten dieser Pflicht ist Teil des
Gerechtigkeitssinns, der fiir eine durch eine politische Gerechtigkeitskonzeption wohlgeordnete
Gesellschaft erforderlich ist: In einer solchen Gesellschaft erfullt jeder diese Pflicht, und es ist auch
allgemein bekannt, daB3 jeder dies tut.” T. W. Pogge: John Rawls (1994), p.136f.

66 It should here be mentioned that “Denkschriften” are not merely a kind of more or less casually state-
ments from the side of the Church with regard to contingent problems arising in particular modern
societies. In a fundamental “Denkschrift” are “Aufgaben und Grenzen kirchlicher AuBerungen zu gesell-
schaftlichen Fragen” focused in a more principled way. Cf. Die Denkschriften der Evangelischen Kirche
in Deutschland, Band 1/1 (1981, 2.Aufl.), p. 43ff.
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concern and as moral “commonwealth”. But even if committed to a duty of civility, as
inherent in public reason, it cannot be denied that Christian discipleship as such also

entails a moral duty, and reconciling the two obligations may be a difficult task.

This overview should make it clear that I am omitting many of the issues often associted
with the examination of Rawls’ philosophical conception. I am concentrating on Rawls’
efforts to establish an agreed basis for social co-operation, and this project is considered
throughout in a theological perspective. For the theological premises | take my point of
departure clearly from the conception of Martin Honecker, His social ethics is therefore

thoroughly introduced and analysed throughout the present thesis.

But primarily this study is concerned with Rawls, or better: with certain aspects of his
philosophy. Even if one might find changes in Rawls’ liberal conception, there remains
a remarkable continuity. The concern for establishing an agreed basis of fair coexistence
among members of society as free and equal citizens is itself part of that continuum, —
one which has been strengthened, fortified and well expanded upon during the years
Rawls has been engaged in the political/philosophical debate. I believe it would be a
mistake to view the stages of Rawls’ development as jumps from one position to
another. Rather he has all the way critically assessed and refined his ideas. When Rawls,
in his most recent writings, stresses the importance of agreeing on shared terms of
public reason, this does not mean that other aspects, as for instance the contractarian
approach, is taken as “outmoded”®’ or that an overlapping consensus should better be
based on some quite different ideas of justice. Instead Rawls strengthens and expands
the idea of an overlapping consensus by refining original ideas, seeking all the way

support in vital ideas within the political culture. And he emphasises that:

“When political liberalism speaks of a reasonable overlapping consensus of
comprehensive doctrines, it means that all of these doctrines, both religious and
nonreligious, support a political conception of justice underwriting a constitutional
demaocratic society whose principles, ideals, and standards satisfy the criterion of
reciprocity. Thus, all reasonable doctrines affirm such a society with its correspond-
ing political institutions: equal basic rights and liberties for all citizens, including

" In his latest article he writes that: “Each of us must have principles and guidelines to which we appeal
... I have proposed that one way to identify those political principles and guidelines is to show that they
would be agreed to in the original position. Others will think that different ways to identify these
principles are more reasonable.” J. Rawls, “The Idea of Public Reason Revisited”, The University of
Chicago Law Review (1997;3), p.773.
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liberty of conscience and the freedom of religion.”®®

Stressing the principle of rule by consent, requires that related ideas in Rawls’ con-
ception are closely held together, namely the idea of establishing an overlapping con-
sensus which has to be linked with Rawls’ contractarian approach and with his concen-
tration on public reason with its inherent ideal of a duty of civility. The very idea of
maintaining in society a public forum implies in itself that there already is a basic con-
sensus about some shared terms of public reasoning and public justification. Some
shared principles of justice may serve as a common referential basis for public reasoning
about the basics and essentials of society. On the other hand the proper exercise of
public reason may contribute decisively to maintaining a morally based “overlap” and to

the strengthening of civic friendship.

Let it also be noted here that the problems raised by Rawls and his concern for estab-
lishing basic shared terms of social co-operation, seem to be a matter of interest for sev-
eral theologians, not just Honecker. The very influential catholic theologian, Hans
Kiing, for instance, is concerned with parallel problems. Hans Kiing, referring explicitly
to Rawls, stresses in his Projekt Weltethos the need for a fundamental consensus about

moral “basics”, although he has obviously a wider concern than Rawls.

“Gerade die plurale Gesellschaft, wenn in ihr verschiedene Weltanschauungen
zusammenleben sollen, braucht einen grundlegenden Konsens, zu dem die ver-
schiedenen Weltanschauungen beitragen, so daB sich zwar kein ‘strenger’oder
totaler, wohl aber ein ‘Overlapping Consensus’ (John Rawls) bilden kann.”®

68 J. Rawls, “The Idea of Public Reason Revisited”, The University of Chicago Law Review (1997:3),
p.801.

it may be of interest also to present the text preceeding the lines I have quoted: “Denn der freiheitlich-
demokratische Staat — im Gegensatz zum mittelalterlich-klerikalen (“schwarzen™) oder zum modern-
totalitdren (“braunen” oder “roten’”) — mufd von seinem Selbstverstandnis her nun einmal weltanschaulich
neutral sein. Das heif3t, er muR3 verschiedene Religionen und Konfessionen, Philosophien und Ideologien
dulden. Und dies bedeutete zweifellos einen ungeheuren Fortschritt in der Menschheitsgeschichte, so daf3
heute Uberall in der Welt eine ungeheure Sehnsucht nach Freiheit und Menschenrechten zu spiren ist, die
kein westlicher Intellektueller, der westliche Freiheit stindig geniefit, je als ‘typisch westlich’ desavou-
ieren sollte. Der demokratische Staat, mul} seiner Verfassung gemaR Gewissens- und Religionsfreiheit,
muf auch Presse- und Versammlungsfreiheit und alles, was zu den modernen Menschenrechten gezahlt
wird, achten, schiitzen und fordern. Und trotzdem: dieser Staat darf bei all dem gerade keinen Lebenssinn
und Lebensstil dekretieren, er darf keine obersten Werte und letzte Noten rechtlich vorschreiben, wenn er
seine weltanschauliche Neutralitat nicht verletzen will. Hierin liegt ganz offensichtlich das Dilemma jedes
modernen demokratischen Staatswesens (ob in Europa, Amerika, Indien oder Japan) begriindet: Was es
rechtlich nicht vorschreiben darf, darauf ist es zugleich angewiesen. Gerade die plurale Gesellschaft, wenn
in ihr verschiedene Weltanschauungen zusammenleben sollen, braucht einen grundlegenden Konsens, zu
dem die verschiedenen Weltanschauungen beitragen, so dal} sich zwar kein ‘strenger’oder totaler, wohl
aber ein ‘Overlapping Consensus’ (John Rawls) bilden kann.” H. Kiing in: Projekt Weltethos (Fourth
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1.5. Some methodological reflections

Theology employs different methods. Obviously, the same methodology cannot be
applied to areas of church history, bible-exegesis, dogma and (social)ethics. And there
are different approaches to ethical issues within theological ethics, — just as there is
within moral philosophy. We certainly possess neither an authoritative philosophical
method nor a “canonical” theological method in ethics. Martin Honecker, correctly I
believe, observes that there exists a methodological pluralism not just within philo-
sophy, but within theology as well.”® He does not claim methodological exclusiveness

for theological ethics.™

I. Ethics can be understood as a theorising over (everyday) moral life with special regard
to the norms, values and virtues that are implied. This theoretical reflection might be
merely descriptive or it can be normative in its aim. Like Honecker | take a normative
approach. The term social-ethics gives ethics a particular scope, as is clearly expressed

by Honecker:

“Ethik hat die Frage zu bedenken: Was soll ich tun? Sozialethik im besonderen hat
sich der Frage zu stellen, welche Bedingungen, VVoraussetzungen, Strukturen
gegeben sein mussen, damit Menschen verantwortlich handeln und zusammenleben
konnen. Sie hat die Gesellschaft, die Vielfalt sozialer Beziehungen und Beziige im
ganzen zu bedenken, weil diese das Bezugsfeld menschlichen Handelns darstellen.
Eine Einflihrung in die Sozialethik hat folglich das Verhaltnis von Mensch und
Gesellschaft zum Thema...”"

The present project belongs within the domain of normative social ethics. And it should

not be difficult to consider Rawls’ normative theory of justice and his conception of

edition,1992), p. 48f. Although Kuing explicitly refers to Rawls, there are obviously some differences
between them too. Kiing is aiming at a common “Weltethos”, while Rawls is aiming at a morally grounded
political consensus about the basic structure and main institutions of society.

"% «“Daran wird deutlich, daB ich nicht eine bestimmte ethische Methode und Theorie als allein giiltig
Ubernehmen kann. Der Pluralismus ethischer Ansétze und Methoden ist ein Faktum, dem ein Lehr- und
Studienbuch Rechnung zu tragen hat.” M. Honecker, Einfihrung in die Theologische Ethik. Grundlagen
und Grundbegriffe (1990), p.vi.

' He emphasises that; “Einer Darlegung der Ethik als theologischer Disziplin sind vorab drei
Klarstellungen vorauszuschicken: (a) Es gibt keine besondere und spezifisch theologische Methode der
Ethik. Auch theologische Ethik kann in ihren Methoden nur die Arbeitsformen und das VVorgehen jeder
anderen Ethik ibernehmen. (b) Die Grundbegriffe der Ethik sind in der Regel keine spezifisch christ-
lichen Begriffe (z.B. Norm, Pflicht, Tugend usw.). (c) Auch die Paraklese als solche ist noch keine
spezifisch christliche Redeweise. ... Es liegt auf der Hand, daf3 eine Ethik, die Lebensfragen thematiziert
und nicht einfach Lehrsatze anwendet, nur vereinbar ist mit einer 'offenen’ Auffassung von Dogmatik und
systematischer Theologie.” M. Honecker: Einflihrung in die Theologsiche Ethik (1990), p.20f.

2 M. Honecker: Das Recht des Menschen (1978), p.17.
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political liberalism within a perspective of theological social ethics.

Rawls, however, emphasises, especially in his book about Political Liberalism, that his
conception is strictly political and, as such, not to be taken as a comprehensive moral
doctrine. Despite this, Rawls elaborates a political theory of justice that is morally
grounded and an idea of an overlapping consensus that can be maintained for moral
reasons. Honecker is right when writing that “John Rawls will erneut Gerechtigkeit und
Moral — wie vor ihm Platon, Aristoteles, Kant — aneinander binden.””® Rawls’ con-
ception of political philosophy clearly presupposes a moral perspective. Even pluralist
societies require that there be some essential norms, binding for moral reasons, not just
upheld by the means of coercive state power. Our normative ethical approach to Rawls’

political philosophy therefore genuinely accords with Rawls’ own conception.”

I1. Modes of social ethics have to accord with life-reality and the complexity of modern
societies. That is clearly reflected in Honecker’s balancing of “einen Ansatz 'von oben'

und einen Ansatz 'von unten”"”

and in the stress he puts upon the requirement of a

“K onvergenzargumentation”.’® There has to be a simultaneity of theological reflection,
general arguments drawing on a morally laden idea of “humanity”, as well as general
insights stemming from the different sciences. All of these are factors to be weighed in

reaching a proper solution in “worldly” affairs.

"3 M. Honecker Einfihrung in die Theologische Ethik (1990), p. 190.

" Rawls himself is (still) considered one of the main representatives of modern normative theory in
political science. Daryl Glaser defines normative theory (a bit loosely) as follows: “The remit of the term
can, however, be defined more broadly, to cover all political theorising of a prescriptive or recom-
mendatory Kind: that is to say, all theory-making concerned with what ‘ought to be’, as opposed to ‘what
is’, in political life.” D. Glaser, “Normative Theory”, Theory and Methods in political Science (1995, eds.
D. Marsch and G. Stoker), p.21. And after he has referred some of the critique against normative theory as
such, Glaser adds: “Despite such criticism, normative theory remains a living and vital branch of political
studies. Indeed, it has benefited from a considerable revival of interest since the early 1970s, thanks in
part to the influence of writers such as John Rawls and Robert Nozick.” Ibid., p.21f.

M. Honecker, Das Recht des Menschen. Einflihrung in die evangelische Sozialethik (1978), p. 128

76 “Fiir eine gesellschaftsbezogene, das Politische einschlieBende Ethik 146t sich das Christliche nicht
mehr autoritativ ermitteln - sei es mit Hilfe historisch-kritischer Exegese, sei es aufgrund einer axiomat-
ischen Dogmatik.... Der theologische Beitrag — gemeint ist der Beitrag der theologischen Fachwissen-
schaft — zu ethischen Urteilsbildung kann nur der Diskussionsbeitrag eines Dialogpartners in einem
umfassenderen Kommunikationsprozess unter der Christen sein. An die Stelle der theoretischen
Behauptung einer bestehenden Konvergenz von gegenwartiger gesellschaftlicher Situation und christo-
logischer Entscheidung hat eine Konvergenzargumentation zu treten, in der die theologische Besinnung
auf das Christliche nur ein Argument neben anderen, beispielsweise der allgemeinen Humanitét oder auch
verallgemeinerungsfahiger, wissenschaftlicher Erkenntnisse ist.” M. Honecker, “Theologische Kriterien
und politische Urteilsbildung”, Zeitschrift fiir Theologie und Kirche (1974) p.489.
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There appears to be parallels between Honecker’s ideal of a “Konvergenzargu-
mentation” and Rawls’ attempt to reach wide reflective equilibrium.”” Aiming at a wide
reflective equilibrium means that we are seeking support for moral beliefs by alternately
and systematically narrowing and widening our perspective, thereby taking into account
both our (intuitive) judgements in particular cases, and our more principled views,
drawing also on wider theoretical insights of a moral as well as a non-moral kind.”
Thereby the most appropriate moral point of view is achieved in an ongoing process, by
seeking a proper balance between the moral intuitions we have about concrete (contin-
gent) cases, the principled views we also hold, and the other theoretical considerations
we are making. Although a definitive equilibrium may never be achieved, the constant
refinement of our moral judgements and the public testing of our moral beliefs allows
for an ethical approach in matters of politics that is both elastic and consistent. More
strongly stated, seeking wide reflective equilibrium aims at increasing — in an ongoing
process — the coherence among the moral intuitions, considered judgements, general

norms, reflected principles, firm beliefs and theoretical insights we have.”

" Rawls' works do not contain very extensive discussions about methodology as such. Methodological
questions are raised within different contexts and might be taken into consideration in those parts of
Rawls’ theory where such problems are more or less clearly implied. In this preliminary methodical
chapter, however, I have found it necessary to comment briefly on a couple of methodical aspects most
characteristic of the Rawlsian approach.

"8 Norman Daniels describes very appropriately how wide the horizon of wide reflective equilibrium
might be: “We not only must work back and forth between principles and judgments about particular
cases, the process that characterizes narrow equilibrium, but we must bring to bear all theoretical
considerations that have relevance to the acceptibility of the principles as well as the particular judgments.
These theoretical considerations may be empirical or they may be moral. ... It is important that we see
how diverse the types of beliefs included in wide equilibrium are, as well as the kinds of arguments that
may be based on them. They include our beliefs about particular cases; about rules, principles, and virtues
and how to apply or act on them; about the conflict between consequentialist and deontological views,
about partiality and impartiality and the moral point of view; about motivation, moral develoment, strains
of moral commitment, and the limits of ethics; about the nature of persons; about the role or function of
ethics in our lives; about the implications of game theory, decision theory, and accounts of rationality for
morality; about human psychology, sociology, and political and economic behavior; about the ways we
should reply to moral scepticism and moral disagreement, and about moral justification itself. As is
evident from this broad and encompassing list, the elements of moral theory are diverse. Moral theory is
not simply a set of principles.” N. Daniels, Justice and Justification. Reflective equilibrium in theory and
practice (1996), p.6.

9 Trandy discerns a stronger and a weaker sense of the notion coherence. Coherence in the strongest
sense shall not be defined here. But the way Trandy defines cohrence in a weaker sense to a wide extent
applies in this context: “Det vi trenger, er et koherens-begrep som ligger midt imellom kravet om
motsigelsesfrihet, som tydeligvis er et minstekrav for ordnede kunnskapsmengder, og et strengt deduktivt
koherens- eller systemideal. Vitenskapenes verden byr pa hgyst forskjellige muligheter til & oppfylle slike
gnskemal. For mens béade konsistens (motsigelsesfrihet) og konsekvens (deduktiv falgeriktighet) er relativt
greie & definere eller i alle fall & eksemplifisere, er de mellomliggende koherens-begreper pé& ingen méate
lette 3 gjare rede for selv om behovet for dem er aldri s& patrengende. Det som da ofte synes & skje, er at
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Inspired both by Honecker’s way of establishing a “Konvergenzargumentation” and
Rawls’ way of seeking a wide reflective equilibrium, I am, throughout my thesis, alter-
nating between political liberalism and theological social ethics, seeking a “Vermit-
tlung® between Rawls’ political approach and Honecker’s moral concern. This
indicates that I need not first establish a comprehensive theological platform, with the
intention of correctly assessing and properly correcting political liberalism from pre-
mises derived from some kind of privileged religious insight. It should be clear that I am
aiming at a more principled clarification, but will not avoid considering a more practical

“test-case” (as in chapter 6).

I11. An important aspect of a methodological approach aiming at (wide) reflective equi-
librium is that political arrangements, schemes and values are in principle taken as re-
visable. Political conceptions as well as social institutions can always be improved, as
can the moral theories which underlie them. Increasing of coherence, which is what one
aims at when going for a (wide) reflective equilibrium might, at best, be taken as an
indication of truth, but coherence in itself can never guarantee that a position of truth
has really been attained. In political liberalism Rawls accordingly makes a crucial dis-
tinction between “truth” and “reasonableness”. Within the domain of the political it is

sufficient to aim at (the most) reasonable solutions.

To some extent this corresponds with Honecker’s concern for avoiding (religious) ab-
solutism in politics, aiming instead at a more reasonable and even pragmatic approach
in matters belonging within the “worldly realm”. Citizens in highly complex societies, -

sharing much of the same uncertainty®, have to handle common problems on the basis

kravene om konsistens og koherens gar over i eller erstattes av vagere, men ikke desto mindre artikuler-
bare krav om system, orden og sammenheng. Begreper, prinsipper og teorier som stilles sammen, ma veere
relevante for hverandre, ha noe med hverandre & gjore, mé kunne inngé i “logiske” forbindelser med
hverandre, gi opphav til hypoteser og ideer, gke kunnskapsmengdens fruktbarhet og forskernes evne til
innen systemet & generere nye interessante pastander eller teorier. | dette tror jeg vi kan se noe karakter-
istisk for strukturen i det vi kunne kalle metodologiske normer som ordnet system. Dets ulike normer viser
seg ofte & veere ‘beslektet’ fordi, med skiftende omstendigheter, gar de over i hverandre, forutsetter de
hverandre, erstatter de og samarbeider de med hverandre.” Knut Erik Trandy: Vitenskapen — samfunns-
makt og livsform, Universitetsforlaget 1986 (4th edition 1994), p.137
80 Eor the use of this term cf. M.Honecker, Das Recht des Menschen. Einfihrung in die evangelische
Sozialethik (1978), p.149

! «“Keine Ethik verfiigt ndmlich iiber einen Vorrat an abrufbaren Einsichten fiir alle Lebenslagen. Sie teilt
vielmehr die Ratlosigkeit und Verlegenheit der von neuen Herausforderungen, neuen Situationen und
neuen Aufgabenstellungen Betroffenen.” M Honecker: Einfiihrung in die Theologische Ethik. Grundlagen
und Grundbegriffe (1990), p x.
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of shared values, political reason and the practical and theoretical insight they have
gained. Honecker takes the essential Lutheran distinctions, and in particular the doctrine
of the two kingdomes, as providing a proper systematic-theological approach for deter-
mining — among other things — our responsibility in matters of politics and social ethics.
More correctly, one should say that Honecker to a large extent takes his theological
point of departure in a reinterpretation of the doctrine of the two kingdoms as a herme-
neutic key when approaching the domain of the political.® I think that “the doctrine of
the two kingdoms” provides an appropriate systematic-theological “gateway” to Rawls’
political conception, as it is expressed both in his theory of justice, in his conception of

an overlapping consensus and, last but not least, in his idea of public reason.

This allows me to proceed in accordance with Honecker’s theological approach without
violating Rawls’ aim of establishing a strictly political and widely shared platform for
coexistence, that may even be morally backed up on genuinely religious (and other)
grounds. And it further allows me, in accordance with the distinction between “the two

realms”, to avoid making a theological claim of privileged insight in “worldly” things.

IV. I will conclude by making some remarks concerning the use of terminology, speci-
fically with regard to expressions referring to Christian or theological thought. By using
the term Christian ethics, as I often do, I do not refer to any “authorised” theological

system of ethics®. The notion Christian ethics might, however, sometimes be

82 Honecker fears, however, that theological models like the doctrine of the two kingdoms might end up as
formulas of little use (“Leerformel”) for complying with the present political/moral problems which
people in modern societies are really facing: But nonetheless he finds hardly a better theological “device”
for paving the way most properly into the domain of the political, even if he is very much aware of the
apories, problems and historical abuses of this doctrine. Tentatively at least, he will nonetheless set out
from a newinterpretation of the doctrine of the two kingdoms: “Angesichts der geschilderten Aporien und
offenen Fragen habe ich vorgeschlagen, die Zweireichelehre neu zu interpretieren. Dieser Vorschlag ist,
wie nachdriicklich betont sei, eine Hypothese, und auch nicht die einzig mogliche.” M. Honecker,
“Thesen zur Aporie der Zweireichelehre”, Zeitschrift fiir Theologie und Kirche (1981), p.136f.

8 The phrase Christian ethics might of couse also be taken in a rather polemic sense , or it might at least
signal that the relation between a theological approach to social ethics and philosophical or strictly politi-
cal approaches is taken to be fundamentally conflict-laden. The famous theologian, Dietrich Bonhoeffer,
may without doubt be supported by many theologians when he at the very outset of his Ethics states that:
“The knowledge of good and evil seems to be the aim of all ethical reflection. The first task of Christian
ethics is to invalidate this knowledge. In launching this attack on the underlying assumptions of all other
ethics, Christian ethics stands so completely alone that it becomes questionable whether there is any
purpose in speaking of Christian ethics at all.” D. Bonhoeffer, Ethics (English translation 1955. First
published in Germany 1949), p. 17-19. Quite another view, however, can be found in the theological
ethics, as conceived of by the influential Scandinavian theologian, Knud E. Légstrup, who even wants to
avoid the term Christian as a qualification of a particular kind of ethics. Knud E. Logstrup obviously fears
a situation in society where “Gud er blevet argument, retsligt, moralsk og politisk. Tavsheden er brudt,
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considered an appropriate term when comprising a number of more or less different
approaches to questions of morality which share the premise that they take their point of
departure from Christian belief or Biblical sources. The term theological ethics, which is
also used in my thesis, may often be more adequate and also less controversial, espec-
ially if one just wants to underline that moral issues are being considered in the light of
theological principles.®* In addition one might use the expression moral theology™®, as
Rawls himself can do. He quite simply uses the phrase ‘moral theology’ about kinds of
ethics that are in a stronger or a weaker sense explicitly religiously grounded.® But even
if I sometimes find it appropriate to use the expressions moral theology or Christian
ethics, I will thereby not undermine a clear presupposition of my thesis; — that all parties
involved in social co-operation can be assumed to share some common moral ground
when addressing political values, social norms, institutionalised standards of justice, and

terms of public reasoning.

ofte pd en meget larmende made i rethaveri og i en utalelig og fraseaktig bedre-viten. Hvad enten det
derfor drejer sig om at tage stilling til egteskabslovgivning, berneopdragelse, til spgrsmalet om straffens
motivering skal vare gengeeld eller prevention, til en politisk-gkonomisk oppfattelse af, hvordan
samfundet skal indrettes etc. ma den kristne tage stillling dertil pd ganske de samme vilkar som enhver
anden.”K.Legstrup, Den etiske Fordring (1969), s.128.
8% |t also makes sense to make a distinction between Christian morality and theological ethics in
accordance with the widely accepted distinction between ethics and morality. Thus Christian morality
might be understood as a practice motivated by norms, values, ideas inherent in the Christian faith. And
theological ethics might be understood as the theological (theoretical) reflection over this kind of morality.
® The expression “theologia moralis”, which comes close to the notion “moral theology” can be found
already by G.Calixt as early as in 1634. Cf. Epitome theologiae moralis (1634). This terminology seems
to some extent also to come close to the terminology recently used by Trutz Rendtorff: In his “ethical
theology” he will make it possible “Ethik als eine Grunddimension der Theologie zu begreifen und den
eigenstandigen ethischen Sinn von Theologie zu erkennen.” Cf. Ethik. Grundelemente, Methodologie und
Konkretionen einer ethischen Theologie, (1990), p.7.
8 Cf. for instance Political Liberalism, p.xxiv where Rawls uses the notion moral theology: “These things
they thought they knew with the certainty of faith, as here their moral theology gave them complete
guidance.” Ibid.
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2. THEOLOGY, POLITICAL LIBERALISM AND THE
VALUE-FORMATION OF SOCIETY

2.1. The problem

Although I touch upon some sociological issues, | have no intention of providing any
detailed sociological analysis. Let me just remark that sociologists have yet to reach any
agreement about the fundamental basis of society.?’ By the way, — although some clas-
sical sociologists like Max Weber may be referred to in A Theory of Justice®, Rawls

does not draw upon particular sociological theories.

The foundation of society is also a matter of fundamental interest in theological social
ethics. Christians involved in social co-operation within the framework of society are
usually very much concerned about the kind of values which underlie the social struc-
ture and form the basis for coexistence. Rawls makes it quite clear from the very outset
of the first chapter of his monumental work, A Theory of Justice, that he has to “begin
by describing the role of justice in social co-operation and with a brief account of the
primary subject of justice, the basic structure of society”®. Society, or better — the
institutional scheme of society — settles in a very decisive way the terms for cooperation,

distribution and implementation of citizens’ rights, duties and liberties.

The major institutions of society have a decisive influence on the welfare of each
citizen. And thus both the essential social and economic arrangements such as the
institution of the family, the rules for acquiring property, the organising of the means of
production on the one hand, and the legal and governmental safeguarding of elementary
rights and liberties such as freedom of thought, the liberty of conscience, and the right to
practice one’s religion on the other hand, have an essential impact on the type of life that
it is possible for individuals, groups and associations to lead. The major institutions of
society, viewed as a single scheme, largely determine citizens’ opportunities, life-plans,

legal rights and duties. This is why Rawls makes the basic structure of society his

8 The sociologist, Joachim Israel, for instance emphasises this kind of fundamental disagreement, confes-
sing that “det rar dyp uenighet og meningsulikhet mellom sosiologer om hvordan man skal oppfatte sam-
funnet.” J. Israel, Sosiologi (Norwegian edition Oslo 1973), p.63.

8 There can obviously not be a sharp division between political philosophy and sociology. The very
phenomenon of society makes them overlap.

89, Rawls, A Theory of Justice (1971), p.3.
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primary subject. But the institutional framework of society faces according to Rawls a
crucial test: How are justice, liberties and elementary rights for individual citizens in
fact promoted and secured by the basic structure itself? The institutional scheme of
society® is to be established as a suitable framework for individuals’ fundamental life-

prospects and conceptions of the good.

The idea of society, and not least the interdependence between the “architectonic” of
society and vital ideas of religion and ethics, has been subject to different conceptions
throughout history and may, in principle, have no fixed definition. Society continuously
changes. I think that Paul Barry Clark has made that clear in a way very much to the
point:
“This does not mean that there is something that we cannot call society. It is,
however, a strange beast. It is rather like the duality of light, which is both wave and
particle, uncertain in its appearance; for it appears as simultaneously substantive and
as reflexive. As substantive it appears definable and fixed, as reflective it appears
fluid and without boundaries for no sooner are the boundaries imagined then they
have changed. Those boundaries might be imagined by ethics or by theology but no
sooner are they imagined than society changes. This implies that the relation
between ethics, society and theology is one of constant challenge, interpenetration,
change and fluidity. They gather together briefly in a moment, but no sooner is the

moment grasped than the grasping changes the relation and destroys the moment. So
it is with reflexive relations.”®*

To speak of society is normally to speak of individuals placed within a certain social
order and this gives rise to the question whether society should appropriately be taken as
prior to the individual. In a sense it certainly is. One is born into a society, some social
patterns already exist, social, political and economic institutions are already at hand.
There may even be shared traditions, some widely recognised moral values and settled

standards of justice as well as distributive mechanisms.

A more individualistic perspective on society cannot entirely be ignored: It is for
instance a crucial idea — at least within liberalism — that members of society have
elementary rights and liberties, and should be allowed to pursue beliefs, talents, interests
and conceptions of the good, independently of any commitment merely derived from

their belonging to a social and political entity.

%0 I mostly prefer the phrase “institutional scheme of society” instead of the more Rawlsian phrase “basic
structure of society”.

%1p B. Clarke in: Dictionary of Ethics, Theology and Society (1996, Article on SOCIETY), p.785.
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But even for citizens acting on their own, there obviously have to be some common
rules by virtue of which the freedom of an individual is taken as compatible with a
similar freedom for others. Members of society (like chess-players for instance) have to
play by some vital shared rules if their social interplay is to allow any possibility of
realising goals or ends which are in the interest of all individuals. It seems as if the well-
being of society as such is dependant on whether the coexistent members of society
really succeed in establishing and defending some kind of common good. But then one
might ask: How is it possible for citizens to share some substantial norms for “fair inter-
play”, and even have a shared aim or a “common good” as an acceptable point of orient-
ation for them all? It is not easy to see from where to derive the values and the compo-
nents required for establishing an institutional framework of coexistence upholding

shared standards and thereby preventing social disintegration.

It cannot be denied that the church — as an association with a considerable influence at
least within western societies — has always had an idea about what a good society should
be like, and what might threaten its order. The way the structural framework of society
is arranged, the way a genuinely shared basis for coexistence is conceived, eventually
also approved and ultimately realised within such a framework, seems to be of as great
importance to citizens generally as it is for the Church as an association within society.
Thus theological social ethics will permanently take into consideration the way society
Is structured, the understanding of the common good, the practising of distributive prin-
ciples, the coercive role of the state, the rights of individual citizens, their liberties, free-
dom of conscience etc. And in fact churches have often issued more or less authoritative
pronouncements to the question of the common good and about political systems, social

issues and the actual problems which are typical of modern societies.*

Those concerned with the problems of securing a moral basis for coexistence and social
co-operation in modern societies — among which churches and church-members may
safely be assumed — should find Rawls' political liberalism of considerable interest. But
should the church, or at least individual church-members, really “support” a proposal for
a broad and morally grounded consensus, — conceived of on Rawlsian premises? Can

political liberalism provide for an organisation of society that is morally and politically
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better, more acceptable and fairer than other schemes? Is there any reason to believe that
Rawlsian liberalism is in a better position than other political ideologies, moral theories
or Christian belief-systems to produce an adequate “overlap” or a shared conception of
the “common good”, or that that conception is sufficient to establish the requisite unity
given the present deep diversity which characterises modern societies? Is there any theo-
logical reason to expect that a “common good” or an “overlap”, conceived of on liberal

premises could really be endorsed from genuinely theological premises?®®

2.2. Different perspectives on society
2.2.1 A consensus- versus a conflict-perspective?

Although the term “overlapping consensus” is mostly used in John Rawls’ later
writings, he has always emphasised his concern for a broad agreement on the basic
structure of society. It therefore seems most appropriate to consider him a typical

representative of a consensus-perspective on society.**

Sociologists who defend a consensus-theory (as functionalists like Talcott Parsons do)
usually regard society as “an integrated whole, composed of structures which mesh
closely with one another”.*® Anthony Giddens, a well-known modern sociologist, takes

it to be typical of those defending a consensus-model that they think of society as a set

%2 ¢f. for instance the use of Encyclicals in the Catholic Church , and the publishing of so-called
“Denkschriften” from the side of the Protestant Churches in Germany in recent time.

% | take my approach to this question from the perspective of theological social ethics as conceived of by
Martin Honecker. Of course it might also have been very interesting to consider this question from
another theological point of view; for instance from a Barthian perspective, from a Catholic perspective
etc. That will be done, - only as far as it illuminates Honecker’s way of thinking or if it is appropriate to
contrast Honecker’s conception of social-ethics with some other influential position, - for instance the
Barthian one.

% It is worth mentioning that Axel Smith, one of the few Norwegian theologians, who has taken Rawls’
theory of justice into consideration, obviously finds the Rawlsian scheme of society too harmonious and
therefore introduces a conflict-perspective in addition. After having considered the problem of distributive
justice in utilitarianism and in Rawlsianism Smith continues: “For & finne fram til rettferdige lesninger pa
den typen konflikter vi har for oss kunne en ved siden av utilitarismens og Rawls’ lgsningsmodeller trenge
flere andre modeller som kunne ivareta andre hensyn. Det burde for eksempel ogsa vare en modell som
bare aksepterte ordninger som gir de gruppene som fra far av star lavest pa den sosiale skala starre for-
deler enn andre, slik at sosiale ulikheter i samfunnet systematisk ble bygget ned.” A.Smith: Rett fordeling.
Om normer for en kristen politisk etikk (1982), p. 166. (I think Rawls through the difference-principle in
fact meets this claim from Smith.) And so Smith continues: “Men det kan ogsa vere bruk for modeller
som pa en mer fundamental méte bryter med grunnleggende forutsetninger hos Rawls. Rawls er det sosio-
logene betegner som en konsensusteoretiker. (Allardt) Han gar ut fra at rettferdige lgsninger er & finne
langs en linje som forutsetter avveining mellom forskjellige interesser. Det hender at den rettferdige las-
ningen ikke er & finne langs en slik linje, men bare ved & ta utgangspunkt i en helt grunnleggende konflikt i
samfunnet.” Ibid., p.166.

% A Giddens: Sociology (1995, second edition), p.721.
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of interdependent parts, which are mutually supporting and constraining upon one an-

other. Giddens’ characterisation of this interdependence from a sociological perspective

takes the form of a rather common analogy:
“the analogy here is not with the walls of a building, but with the physiology of the
body. A body consists of various specialised parts (such as the brain, heart. lungs,
liver and so forth), each of which contributes to sustaining the continuing life of the
organism. These necessarily work in harmony with one another; if they do not, the
life of the organism is under threat. So it is according to Durkheim (and Parsons),
with society. For a society to have a continuing existence over time, its specialised
institutions (such as the political system, religion, the family and the educational
system) must work in harmony with one another. The continuation of a society thus

depends on cooperation, which in turn presumes a general consensus, or agreement,
among its members over the basic values.”

And so one might consider it typical of consensus-models that they take it to be essential
that a society is organised in accordance with an overriding value-system, which exist-
ing authorities are trying to maintain. lIdeally spoken this value-system should also be
taken for granted by most citizens.®’” In harmonious and “balanced” societies there has to
be — or so it would seem — a strong concern for common norms and values and accord-
ingly also for the way these norms and values can most appropriately be made widely
acceptable. The role of basic institutions, such as the family, the school-system, the
courts and also the churches, in the process of creating and promulgating society's

“internalised” common norms and values, has to be considered rather crucial.

Conflict theorists, on the other hand, consider the existence of antagonisms essential to a

% A Giddens: Sociology (1995, second edition), p.721.

% Some sociologists, however, obviously mean that a consensus-perspective on society necessarily im-
plies a high degree of social control. This is for instance emphasised by Joachim Israel: “Derfor er det
nedvendig ... at samfunnet skaper og bevarer ett eneste verdisystem og forsvarer seg mot angrep som tar
sikte pa & endre dette systemet. Hvordan oppnér man dette integrerte og eneste verdisystem? Gjennom
sosialiseringsprosessen og gjennom sosial kontroll som farer til likeartede meninger og vurderinger (kon-
sensus = samsvar i meninger og vurderinger). Ved sosialiseringsprosessen blir barn via oppdragelse og
utdannelse indoktrinert til & lzere seg & akseptere det herskende eller dominerende verdisystemet eller, om
man sa vil, den herskende klasses verdisystem. Sosial kontroll vil si alle de tiltak som hindrer at det opp-
star avvikende atferd, eller som tilbakefarer avvikende atferd til den atferd som faller sammen med det
dominerende verdisystemet. Sosial kontroll blir utevd av politi og domstoler, av barneverns- og edru-
skapsnemnder, av skoler og utdannelsesanstalter, av kirker og rotary-klubber (i hvert fall forsgker de
sistnevnte & gjore det. Om de lykkes i samfunn som vére, er en annen sak).... For & resymere: Hos dem
som snakker om at samfunnet er et system i balanse, understrekes betydningen av sosiale og moralske
normer, av et allment godtatt verdisystem, av likeartet atferd. Sosialisering og sosial kontroll blir ansett for
a vare de viktigste samfunnsmessige prosessene. Man finner at avvikende atferd forstyrrer balansen og
integrasjonen i samfunnet. Konflikter blir betraktet som forstyrrende momenter som truer balansen, like-
vekten og den sosiale integrasjonen.” J. Israel: Sosiologi (Norwegian edition, 1973), p.61.The perspective
of Joachim Israel himself should rather be characterised as a conflict-perspective.
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society.”® Conflicts normally exist in a society as a result of the ubiquitous scarcity of
basic goods; raw materials, economic resources, food and social goods, and the per-
ception of injustice in the distribution of social goods and scarce material resources. Of
course there might occasionally be sufficient goods, but material and economic abund-
ance among some privileged groups can normally be achieved only through a corre-
sponding suppression of elementary needs of others, — what seems obvious in a world-
wide perspective. And so one should take for granted that there is usually a deep and
insoluble conflict of interest among diverse groups and classes in society. This kind of
conflict is not primarily a conflict concerning norms, ethics and moral ideas, but a
conflict concerning the control over economic resources, raw material and political
power. Karl Marx’s account of class conflict might be taken as the paradigmatic
example of a conflict-theory. Although not all conflict theories assign a dominant role to
the class-struggle as Marx's did, conflict models all consider the existence of some anta-
gonism essential to the existence of any given society. Conflicts are simultaneously
considered the vital driving forces of social change in society. In a conflict-perspective
one could never consider a situation of prevailing consensus as stable. Consensus is
always the result of contingent circumstances. And according to sociologists like
Joachim Israel the two fundamental perspectives on society, the consensus-perspective

and the conflict-perspective, cannot be reconciled.”

At first blush, it would seem obvious that Rawls’ could not be a conflict theorist given

his requirement of an overlapping consensus, while that same requirement makes Rawls'

% Collins Dictionary of Sociology considers conflict theories “more particularly, [as] the relatively diffuse
collection of theories that in the 1960s were ranged against, and contested the dominance of, Parsonian
STRUCTURAL-FUNCTIONALISM and its emphasis on societies as mainly governed by value-
consensus and the internalization of institutionalized shared values.”(p.112). This is a very vague
description that might however suffice in our context.

% Asfar as | can see, even a conflict-model, might take a certain framework for granted, within which
competition, struggle and controversies are to be carried out. What seems right, however, is that for
genuine and more “dogmatic” conflict-theorists should any kind of synthesis between a perspective of
consensus and a perspective of conflict beforehand be ruled out. “Mange forfattere fremholder at man
burde kunne finne en syntese ettersom béade konflikter og konsensus forekommer i alle samfunn. Dette er i
og for seg riktig. Men de mister poenget i vart resonnement. Problemet er ikke om det forekommer kon-
sensus og konflikter samtidig, problemet er hvilken betydning man tillegger dem: Enten er balansen det
sentrale og det normale, og konflikter det som forstyrrer balansen, eller ogsa er konflikter det sentrale og
normale, mens balanse er noe tilfeldig. | konsensusteorier om samfunnet har man fglgende mgnster: Kon-
sensus farer til ensartethet som farer til likevekt som blir forstyrret av avvikende atferd og konflikter som
blir kontrollert gjennom sosialisering og sosial kontroll som farer til konsensus. | konfliktteorier om sam-
funnet har man fglgende manster: Knapphet farer til tvang som farer til konflikter som farer til ulike
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theory an equally obvious candidate for inclusion within the class of consensus theories.
Moreover, classifying Rawls as a consensus theorist seems much more consistent with

Rawls embrace of liberalism in as much as liberalism is widely assumed to postulate an
essential harmony between individual aims and social goals.*® But first impressions are

just that, impressions and Rawls merits a closer look.

Before enlisting Rawls without reservations in the consensus school it should be noted
that Rawls, when elaborating the idea of an overlapping consensus, is facing the radical
diversity of modern societies. Without doubt Rawls recognises the great destructive po-
tential contained within the conflicts inherent in modern society. Unlike Marx, however,
he does not see the ground-conflicts as stemming only from inequities in the distribution
of economic resources. Rather, Rawls realises that fundamental differences in beliefs,
religion, norms, values, moral ideas, aspirations, life-plans and conceptions of the good

101

give rise to serious conflicts in modern societies.” " It is Rawls’ clear insight in this deep

diversity which raises questions about his inclusion within the consensus camp.

Simply acknowledging the existence of diversity may be rather trivial. But saying that
the diversity in modern societies is deep, means that there is in society different interests
and conceptions of the good which are incompatible, not just in the sense that they do
not in themselves fit harmoniously together or have competing aims, but even in the
sense of being mutually exclusive. The not infrequent attempts by one religion during

the history to eliminate another provide a good example of this exclusiveness.

The phenomenon of contemporary diversity seems to be most characteristic of societies
having reached a certain stage of differentiation, complexity, modernity and individual

autonomy. This is clearly realised by Rawls. Therefore, if Rawls is characterised as a

verdisystemer som sammen med konfliktene utgjar drivkrefter for sosial forandring som farer til andre
eller nye former for knapphet.” J. Israel, Sosiologi, p.63.

100 5ome theologians even take this as a decisive reason why classical liberalism should be considered
essentially in conflict with Christian social ethics. Axel Smith, for instance, writes that “Liberalismens
pionerer hadde tro pa en grunnleggende harmoni mellom egennytten og fellesnytten. Nar et menneske
arbeider for sin egeninteresse, vil dette som regel ogsa gagne det som er fellesskapets interesse. Denne
harmonitenkningen er kanskje det trekk ved liberalismen som star i den skarpeste motsetning til Bibelens
menneskesyn og samfunnsforstéelse.” A. Smith: Rett fordeling. Om normer for en kristen politisk etikk
(1982), p. 163. And he adds that “Den grunnleggende motsetningen i samfunnssynet mellom Bibelen og
klassisk liberalisme pa dette punkt har ikke i tilstrekkelig grad veert paaktet av samfunnsinteresserte
kristne mennesker.” 1bid., p.164.

103 11 a Weberian perspective one might likewise emphasise the kind of diversity that could be ascribed to
the decisive differences regarding religious belief, gender and the plurality of interests more generally.
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“consensus-theorist”, it should simultaneously be added that an understanding of the
conflict potential within modern societies is also crucial to understanding his political

philosophy.

2.2.2. The circumstances of (in)justice

The perspective one takes on society, should correspond to the real world in a suffi-
ciently close way. An insight into the “circumstances of justice” provides us with back-
ground knowledge that is required when elaborating a conception of justice to go ap-
propriately with real societies. The overview as well as the comments | give in this

connection refer mainly to section 22 in A Theory of Justice, where Rawls states:

“The circumstances of justice may be described as the normal conditions under
which human cooperation is both possible and necessary. Thus, as | noted at the
outset, although a society is a cooperative venture for mutual advantage, it is
typically marked by a conflict as well as an identity of interests. There is an identity
of interests since social cooperation makes possible a better life for all than any
would have if each were to try to live solely by his own efforts. There is a conflict of
interests since men are not indifferent as to how the greater benefits produced by
their collaboration are distributed, for in order to pursue their ends they each prefer a
larger to a lesser share. Thus principles are needed for choosing among the various
arrangements which determine the division of advantages and for underwriting an
agreement on the proper distributive shares. These requirements define the role of
justice. The background conditions that give rise to these necessities are the
circumstances of justice” 102

By referring in this way to the circumstances of justice, or perhaps | should better say
the circumstances of injustice, Rawls stresses that the societies he has in mind are char-
acterised by conflicting as well as coinciding interests. The “circumstances” must reflect
the reality of modern societies. A conception of justice built on the insight in the
circumstances of justice has to provide people with principles for sharing fairly what
their co-operative efforts can be expected to bring forth'®, while simultaneously pro-
tecting each citizen from being exploited by the others. It should also be added that
citizens can normally not be expected to have their interests sacrificed to those of their

co-citizens. A society where the circumstances of justice apply is not to be conceived of

102, Rawls, A Theory of Justice (1971), p.126. Rawls says that “my account largely follows that of Hume
in A Treatise of Human Nature, bk.Il1, pt.Il. sec.ii, and An Enquiry Concerning the Principles of Morals,
sec.I1, pt.I.” Ibid. p.126.

103 | am deliberately vague about this, for if the idea is to establish principles for sharing a surplus, result-
ing from citizens co-operative efforts, it seems obvious that one should also have an idea about what fairly
belongs to each person independently of social co-operation.
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as a society of saints:

“In a society of saints agreeing on a common ideal, if such a community could exist,
disputes about justice would not occur. Each would work selflessly for one end as
determined by their common religion, and reference to this end (assuming it to be
clearly defined) would settle every question of right. But a human society is charac-
terized by the circumstances of justice.”'%*

It is the competing interests in society combined with the danger that some people might
otherwise feel entitled to enforce their own interests against the others, that give rise to

the need for principles of justice.
Now Rawils holds that the circumstances of justice in society are mainly of two kinds:

o First there is what Rawls characterises as the objective circumstances. In this con-

nection he underlines the existence of moderate scarcity.®

e Second, there are the subjective circumstances which arise because people, although
they might have roughly similar basic needs and interests, also pursue different con-
ceptions of the good and have diverse rational long-time plans.*® And people are

also bound by very different natural ties, allegiances and loyalties.

The ability to satisfy the objective conditions presuppose two things. On the one hand
there is the synergetic effect: Co-operation can be expected to result in a “surplus” to be
distributed fairly. On the other hand moderate scarcity still applies: The co-operative
“product” can any way be supposed to fall short of the actual demands that most people

usually have for that product.'®’

When considering subjective conditions, Rawls stresses that individual life-plans and
personal convictions of conscience have to be handled and balanced on terms that are
widely recognisable as fair. Compliance with the terms given by the circumstances of

justice is only possible if the settled principles are inclusive enough to be widely recog-

1045, Rawls, A Theory of Justice (1971), p.129f.

105 1, a situation of abundance, with sufficient goods for everybody, the need for principles of justice
would in no way be urgent. In a situation of very radical and utmost scarcity it is a question whether any
principles of distributive justice would do in any way. Rawls assumes that: Natural and other resources
are not so abundant that schemes of cooperation become superfluous, nor are conditions so harsh that
fruitful ventures must inevitably break down.” J. Rawls, A Theory of Justice (1971), p127.

106 5. Rawls, A Theory of Justice (1971), p129.

107 \When considering the previously mentioned difficulties in defining the surplus (and what fairly
belongs to each person independently of social co-operation), it seems obvious that the distributive
dilemmas might be considerable.
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nised and simultaneously specific enough to set constraints upon those who might other-

wise feel justified in enforcing their views on others.*®

My point is that Rawls' description of the “circumstances of justice” deals directly with
the circumstances of scarcity, social differences and diversity regarding people’s life-

prospects. How these circumstances should most appropriately and fairly be handled is,
however, the difficult question. Rawls even lets the “circumstances” be reflected in the
“original position”, — when the most fundamental principles of justice as fairness are to

be settled.

2.3. Rawls’ perspective on society

2.3.1. Society as a fair scheme of social co-operation

Although the diversity within modern societies is without doubt taken by Rawls to be
radical, the main perspective on society within the Rawlsian political conception is ob-
viously not a perspective of irreconcilable conflict, where situations of consensus are to
be considered merely contingent and arbitrary. Rawls’ hope is that it might after all be
possible to establish an overlapping consensus, which can be made stable by being

endorsed by all citizens as fair.

Thus Rawls is mainly concerned about achieving the fairest possible terms of social co-
operation. The very idea of fair social co-operation is indeed central to Rawls’ concep-
tion of society. Society is considered a joint co-operative venture. According to Rawls
one should, however, distinguish between socially co-ordinated activity and coope-
ration. While the former might be ordered by some tyrannical sovereign, the latter is
supposed to rest on rules, principles and procedures that the co-operating parties them-

selves can — in some fundamental way — freely accept.'*

o |f social co-operation between free citizens shall succeed — according to Rawls — it

has to be widely acceptable as fair.

o Fair terms of co-operation are to be expressed in principles specifying for the citizens

their fundamental rights and duties, which are effectively to be safeguarded by the

08 “Thus justice is the virtue of practices where there are competing interests and where persons feel

entitled to press their rights on each other.”, J. Rawls, A Theory of Justice (1971), p.129.

109 | have taken the co-operating agent to be the individual citizen. But let it just be mentioned that agents
of co-operation might also be governments, associations, churches, congregations and communities.
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main political institutions of society.

e The very institutional organisation (the basic structure) of society is, however; deci-

sively dependent on the support from citizens with a sense of justice.

The basic structure as such should provide for fair terms of co-operation, — terms that all
citizens and parties might endorse, provided of course that the other parties accept them
too. Thus there is a natural element of reciprocity inherent in fair co-operation.'° Rawls

explains the application of the principle of fairness to individuals as follows:

“I shall try to use this principle to account for all requirements that are obligations as
distinct from natural duties.*! This principle holds that a person is required to do his
part as defined by the rules of an institution when two conditions are met: first, the
institution is just (or fair), that is, it satisfies the two principles of justice; and
second, one has voluntarily accepted the benefits of the arrangements or taken
advantage of the opportunities it offers to further one’s interests. The main idea is
that when a number of persons engage in a mutually advantageous cooperative
venture according to rules, and thus restrict their liberty in ways necessary to yield
advantages for all, those who have submitted to these restrictions have a right to a
similar acquiescence on the part of those who have benefited from their submission.
We are not to gain from the cooperative labors of others without doing our fair
share. The two principles of justice define what is a fair share in the case of insti-
tutions belonging to the basic structure. So if these arrangements are just, each
person receives a fair share when all (himself included) do their part. Now by defi-
nition the requirements specified by the principle of fairness are the obligations. All
obligations arise in this way. It is important, however, to note that the principle of
fairness has two parts, the first which states that the institutions or practices in
question must be just, the second which characterizes the requisite voluntary acts.
The first part formulates the conditions necessary if these voluntary acts are to give
rise to obligations.”112

An approximately just institutional scheme will further fairness and give rise to obliga-

tions that are voluntarily accepted by the co-operating parties (as for instance the obli-

110 According to Rawls “the idea of reciprocity lies between the idea of impartiality, which is altruistic
(being moved by the general good), and the idea of mutual advantage understood as everyone’s being
advantaged with respect to each person’s present or expected future situation as things are.....
reciprocity is a relation between citizens expressed by principles of justice that regulate a social world
in which everyone benefits judged with respect to an appropriate benchmark of equality defined with
respect to that world. This brings out the further point that reciprocity is a relation between citizens in a
well-ordered society expressed by its public political conception of justice. Hence the two principles of
justice with the difference principle, with its implicit reference to equal division as a benchmark, formu-
late an idea of reciprocity between citizens. Finally, it is clear from these observations that the idea of
reciprocity is not the idea of mutual advantage.” John Rawls: Political Liberalism (1993), p.16f.

111 et it be remarked that according to Rawls is the term obligation with its emphasis on voluntariness,
obviously a key-term in connection with the commitment implied in the very idea of fairness. “The term
‘obligation’ will be reserved, then, for moral requirements that derive from the principle of fairness,
while other requirements are called ‘natural duties’.” J. Rawls, A Theory of Justice (1971), 344.

46



gation to keep promises).

In its approach to society Rawls’ political philosophy reflects a “fairness-model”, which
implies that society is mainly to be taken as a joint venture of co-operation, even if it is
simultaneously characterised by radical diversity. Rawls’ idea of society as a fair system
of co-operation provides for a much more subtle insight into the nature of society than

either “conflict- or harmony-models”.

2.3.2 The ideal of a well-ordered society

Faced with the growing diversity within modern democratic societies, it is difficult to
see how such societies can be (and remain) well-ordered. Diversity would seem to entail
the weakening of the attachments and bonds among persons. It also means that the
diversity of values, norms and life-prospects makes it difficult to establish a platform of
shared values that all citizens can approve of. And the great emphasis on individual
freedom hardly seems conducive to strengthening common standards and norms.
Nevertheless the idea of a well-ordered society, based on widely approved morally

grounded ordering principles is a leitmotif in Rawls’ theory.

Rawls’ ideal of a well-ordered society makes it possible to think of society as a fair
system of co-operation and to consider it as a genuine social unity of coexistent citizens.

Thus, the conception of a well-ordered society is normative and highly idealised."*?
According to Rawls a well-ordered society is;
e asociety where the citizens accept fundamental principles of justice.

e asociety where these principles are publicly known. (Each citizen knows them and

also knows that the principles are known and recognised by the other citizens).

e asociety where it is publicly acknowledged that the basic structure of society satis-

1z, Rawls, A Theory of Justice (1971), p.111f.

13 Thomas Pogge says about Rawls’ notion of a well-ordered society that “His notion of a well-ordered
society is normative, not descriptive ““. And he immediately adds: ”Thus, when the parties are said to
choose a criterion of justice for a well-ordered society, this cannot mean that their criterion is applicable
only to well-ordered societies, that a different criterion should be used for assessing societies that are
not well-ordered. ... Rather, it means that the chosen criterion of justice must harmonize with a cluster
of our considered judgements that Rawls collects together into the ‘model-conception’ of a well-ordered
society. It must be satisfiable under the ideal conditions of a well-ordered social system.” T.W. Pogge,
Realizing Rawls (1991 Second edition), p.266. It is obviously very important to see, as Pogge
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fies these principles of justice, — or where one has at least good reason to believe that
this may be the case.

e asociety where the citizens have a normally effective sense of justice, corresponding

to the fair institutional scheme of society as such.'**

And so Rawls concludes by saying that; “In such a society the publicly recognised con-
ception of justice establishes a shared point of view from which citizens' claims on
society can be adjudicated. This is a highly idealized concept.”**® Thus the ideal of a
well-ordered society — although not elaborated in detail by Rawls — provides us with
standards for assessing the (lack of ) justice of the basic structure of actual societies and

for improving the institutional scheme of real societies.

Let me further specify the most important features of a well-ordered society:

I. The domain of the public plays an essential part in a well-ordered society.

There is in a well-ordered society a public understanding concerning the kind of claims
it would be appropriate for citizens to advance towards one another.'*® The principles
and rules regulating the coexistence within the institutional scheme of one’s society are
supposed to be publicly known and can therefore also be publicly discussed and asses-
sed. Thus Rawls’ conception of political liberalism can in many respects be seen as a
contribution to establishing “a reasonable public basis of justification on fundamental
political questions”.**” The assessment of the scheme of society, the valuation of the
principles for a fair distribution of the basic goods, should be crystallised and recognised

within the public forum. As Rawls stresses, “a well-ordered society is a society effect-

emphasises, that the conception of a well-ordered society as conceived of by Rawls, is a ‘model-
conception’ with a strong normative character.

114 My four points here are clearly expressed (in three points) by Rawls: “To say that a society is well-
ordered conveys three thing: first ... it is a society in which everyone accepts, and knows that everyone
else accepts, the very same principles of justice; and second ... its basic structure — that is, its main
political and social institutions and how they fit together as one system of cooperation — is publicly
known, or with good reason believed, to satisfy these principles. And third, its citizens have a normally
effective sense of justice and so they generally comply with society's basic institutions, which they
regard as just.” J. Rawls, Political Liberalism (1993), p.35.

115 5 Rawis, Political Liberalism (1993), p.35

116« in a well-ordered society there must be a public understanding as to what claims are appropriate for
citizens to make in matters of justice.” J. Rawls, “Social unity and primary goods” in Utilitarianism and
beyond, eds. A.Sen & B. Williams (1994, first published 1982), p.164.

ury, Rawls, Political Liberalism (1993), p.XIX
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5118

ively regulated by a public political conception of justice. (Rawls’ notion of “the

public” is thoroughly analysed below).

I1. A well-ordered society is stable.

Rawls admits that his earlier writings paid too little attention to the problem how the
principles underlying an institutional framework, characteristic of a well-ordered
society, could be made stable by being willingly endorsed by citizens, or at least by
most of them. The problem of diversity, i.e. the conflicting (social) interests, the
heterogeneity of beliefs and the highly different aims that individuals as well as groups
and associations might pursue, may spoil any chance of maintaining a stable society,

unified by some common aims and values.

Rawls — in his latest writings — realises that he has to pay more attention to the problem
of how a stable basis is possible, — and can be maintained in societies characterised by
deep and lasting diversity in many respects. In truly liberal societies one should not
choose the “easy” way; - to enforce social and political unity, stability and “well-
orderedness™**® by the means of the coercive powers of the state, as was sometimes the

. . .. 12
case also in “liberal” societies.*?°

Instead Rawls emphasises that the basis of an enduring social unity must be a

conception of justice which is;

“in some way supported by, all reasonable (or the reasonable) comprehensive
doctrines in society. A second comment is that this basis of social unity is the
deepest because the fundamental ideas of the political conception are endorsed by
the reasonable comprehensive doctrines, and these doctrines represent what citizens
regard as their deepest convictions, religious, philosophical, and moral. From this
follows stability for the right reasons.”*?!

The path to stability in a society which is well-ordered on Rawlsian premises, is obvi-

ously not a short one. A social unity, which is sufficiently stable, has to be secured by

118 J Rawls, “Reply to Habermas”, The Journal of Philosophy (1995), p.141.

11 - . .
% In a sense of the word many societies, ruled by absolute sovereigns, might be reckoned as “well-

ordered”.

120 Rawls therefore stresses that political liberalism with its inherent idea of public reason “does not

trespass upon religious beliefs and injunctions insofar as these are consistent with the essential consti-
tutional liberties, including the freedom of religion and liberty of conscience. There is, or need be, no
war between religion and democracy. In this respect political liberalism is sharply different from and
rejects Enlightenment Liberalism, which historically attacked orthodox Christianity.” J. Rawls, “The
Idea of Public Reason Revisited”, The University of Chicago Law Review (1997;3), p.803f.

121 J.Rawls, “Reply to Habermas”, The Journal of Philosophy (1995), p.147.
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principles of justice that can somehow be endorsed by citizens themselves, even if they
are differently situated and hold incompatible religious beliefs and pursue different
conceptions of the good. This issue of stability was not — according to Rawls himself —
sufficiently considered in his first conception of A Theory of Justice. That is where
Rawls' recent writings are most self-critical, and where the most significant incongru-
ence between his two main works; A Theory of Justice and Political Liberalism can be
found.*? The “later” Rawls considered his former ideas about how a well-ordered
society could be upheld to be — at least to some extent — “unrealistic”. As mentioned,
this does not mean that he has rejected his former conception, only that he considers it
insufficient to address the question of how a just society can be maintained over time.
Here, I would underline that Rawls’ idea of a well-ordered society is based upon the
assumption that such a society's institutional scheme can be approved of and supported

by its members for moral reasons. This will also secure “stability for the right reasons”.

I11. The most characteristic feature of a well-ordered society is that it is just.
The primary focus of the Rawlsian theory is first of all the institutional scheme, the very
basic structure of society, defining decisively the framework for citizens coexistence and
social co-operation. And Rawls begins the first chapter of A Theory of Justice by stres-
sing that:
“Justice is the first virtue of social institutions, as truth is of systems of thought. A
theory however elegant and economical must be rejected or revised if it is untrue;
likewise laws and institutions no matter how efficient and well-arranged must be

reformed or abolished if they are unjust. Each person possesses an inviolability

founded on justice that even the welfare of society as a whole cannot override.. o1

Elementary principles of justice, that can be widely approved of, should indeed be

considered an appropriate bulwark both against the instability inherent in “private

122 Reflecting on A Theory of Justice as presented in 1971 Rawls now admits that “... the idea of a well-
ordered society of justice as fairness is unrealistic. This is because it is inconsistent with realizing its
own principles under the best of foreseeable conditions. The account of the stability of a well-ordered
society ... is therefore also unrealistic and must be recast. This problem sets the stage for the later
essays beginning in 1980.” J. Rawls, Political Liberalism (1993), p.xvii.

123, Rawls, A Theory of Justice (1971), p.3. For his political purpose Rawls is narrowing the focus of
justice: “Many different kinds of things are said to be just and unjust: not only laws, institutions, and
social systems, but also particular actions of many kind, including decisions, judgments, and impu-
tations. We also call the attitudes and dispositions of persons, and persons themselves, just and unjust.
Our topic, however, is that of social justice. For us the primary subject of justice is the basic structure of
society....” Ibid., p.7)
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society”124

and towards the kind of stability inherent in the homogeneous societies,
where the so-called “common good” is enforced, even by the extensive use of the co-
ercive powers of society. Rawls realises clearly that trying to enforce “well-orderedness”
by use of the coercive powers of society — at the cost of individual liberty — might in the
long run render society not well-ordered and fair, but rather unjust and therefore un-
stable. There is therefore a need for a shared conception of justice and for principles of
co-operation which provide the coexisting members of a society with reasonable means
of fairly settling disagreements and conflicts. Rawls on his part emphasises in this
connection that:
“Justice as fairness begins, as [ have said, with one of the most general of all choices
which persons might make together, namely with the choice of the first principle of
a conception of justice which is to regulate all subsequent criticism and reform of
institutions. Then, having chosen a conception of justice, we can suppose that they

are to choose a constitution and a legislature to enact laws, and so on, all in accord-
ance with the principles of justice initially agreed upon.”?

A well-ordered society is to be characterised by an institutional scheme that can be
recognised as fair. The institutional framework of a well-ordered society is arranged
according to principles that its members can freely, willingly and reasonably be assumed
to recognise as “fair”. This means that there is also good reason to believe that a well-
ordered society might be self-supportive: It is likely that coexistent citizens, living
within an institutional framework that can be recognised as fair, will thereby strengthen
their sense of justice. And moral persons with a sufficient sense of justice, can be

expected to have an interest in upholding a just institutional framework.

I think Rawls very plausibly stresses the urgent need for at least some shared principles
of coexistence. But it seems far from obvious why citizens, living together in a society
which Rawls himself takes to be a society characterised by deep diversity, should agree
on one conception of justice as fairness as specified by Rawls. However, Rawls would

not deny that there might be different conceptions of justice providing for well-ordered

12% The notion of “private society” can be found both in Plato’s “Republic”, 369-372, and in Hegel’s
“Philosophy of Right”, §§ 182-187. According to Rawls the main features of private society “are first
that the persons comprising it, whether they are human individuals or associations, have their own ends
which are either competing or independent, but not in any case complimentary. And second, institutions
are not thought to have any value in themselves, the activity of engaging in them not being counted as a
good but if anything as a burden.” J. Rawls, A Theory of Justice (1971), p.521.
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societies. The conception of “justice” people hold is of essential significance for the way

they conceive of a well-ordered society.

2.3.3. Use of coercive powers in a well-ordered society

Although liberal societies cannot enforce an authorised religious view or a highest
unifying value for all citizens by use of coercive means, no society, real or ideal, can
ignore the question of how the coercive powers of society are legitimately to be used.

Power is an inherent part of politics, and power is in its very nature coercive.

There is a very long debate within politics, philosophy, law and theology about both the
nature of power and the legitimate use of (coercive) power. It is neither necessary nor
possible to do more than focus upon a few narrow aspects of this debate which directly
concern us. The complexity of the phenomenon of power is readily reflected in the many
terms one finds in Greek and Latin to express it, e.g., du/namij, e)cousi/a, a)rxh/ and,

potentia, potestas, dominium, respectively.

Most people agree that the state normally has a monopoly to use the coercive power of
society. But if the coercive powers of society were used to maintain social unity by

enforcing a controversial “common good”, for instance a system of religious and moral
doctrines as a common law for the whole society, the result should most likely be some

kind of tyranny.

It can easily be observed how the Christian church — throughout its history — recognised
different kinds of state-authorities, provided they were able to use the coercive power to
maintain at least an elementary protection of the inhabitants as can for instance clearly
be seen in St.Paul’s Letter to the Romans (Rom.13,1-5). In this case — so many years
before the Constantinian turning point — it is astonishing that St. Paul could somehow
recognise the legitimacy of the Roman government. A precondition for this is obviously
that the pagan authority can be taken as an “instrument” preventing the escalation of
evil, and in doing so it is even to be considered God’s servant. This perspective, how-

ever, also implies that the coercive power of state-authorities is clearly seen as mandated

125 5. Rawls, A Theory of Justice (1971), p.13. The way an initial choice can be brought about according
to Rawls is rather complex. As I shall discuss more thoroughly later in my thesis, he constructs an
appropriate “initial-situation” for settling the most fair terms of justice.
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and limited by God’s own power.*?®

Turning to liberal democracies, the question of power has to be reconsidered: What is
the source of legitimacy assigned to the government's use of coercive power and how far

does that legitimacy extend in the use of that coercive power in such societies?

According to Rawls’ conception of political liberalism it is very clear that the political
power of liberal democracies can only be “the power of free and equal citizens as a
collective body”.*?” And the coercive power is therefore exercised legitimately only
when it is exercised in accordance with constitutive principles that are justifiable to all
citizens as rational and reasonable moral persons. And so Rawls formulates the liberal
principle for legitimating the power of society in the following way:

“...our exercise of political power is fully proper only when it is exercised in accord-

ance with a constitution the essentials of which all citizens as free and equal may

reasonably be expected to endorse in the light of principles and ideals acceptable to
their common human reason.”?®

126 ¢ might appropriately be remarked that when the power of God was discussed in medieval theology,
one sometimes made a distinction between God’s “potentia absoluta” and his “potentia ordinata” (Duns
Scotus). Under a perspective of absolute power, God’s power might be considered entirely unbound.
Under a perspective of “ordained” power God is, however, seen as a king who has bound himself to
laws and principles, which can be widely known. Making analogies to the political domain this would
mean that an absolute power, i.e. a power that is not restricted by any law, should be contrasted to a
power limited by constitutive principles. In political life, as we find it within constitutional democracies
today, the power can only be an “ordained” power. In late medieval theology other aspects of actual
interest were emphasised too: A distinction was sometimes made between the form of power that could
legitimately be exercised by the church and the form of power that was legitimately to be exercised by
the state. The state had an exclusive right to use the “sword”. And the “sword” here symbolises the “co-
ercive” power (potentia coactiva), which includes the legitimate right to enforce directives in society
and to use legal “sanctions” (penalties, imprisonment and sometimes even capital punishment) to up-
hold the scheme of society.

127, Rawls, Political Liberalism (1993), p.136

128, Rawls, Political Liberalism (1993), p.137. In the light of this it might be astonishing to see how
Rawls — as a liberal — can assess different “hierarchical” schemes of society quite positively. The notion
“hierarchical” is adopted from one of Rawls most recent essays, “The Law of peoples”. This essay is in
my opinion in many ways interesting (and controversial), since Rawls here extends some principles of
his political conception to the relation between states. “A further aim is to set out the bearing of political
liberalism once a liberal political conception of justice is extended to the law of peoples. In particular,
we ask: What form does the toleration of non-liberal societies take in this case? Surely tyrannical and
dictatorial regimes cannot be accepted as members in good standing of a reasonable society of peoples.
But equally not all regimes can reasonably be required to be liberal, otherwise the law of peoples itself
would not express liberalism’s own principle of toleration for other reasonable ways of ordering society
nor further its attempt to find a shared basis of agreement among reasonable peoples. Just as citizens in
a liberal society must respect other person’s comprehensive religious, philosophical, and moral doc-
trines provided they are pursued in accordance with a reasonable political conception of justice, so a
liberal society must respect other societies organized by comprehensive doctrines, provided their
political and social institutions meet certain conditions that lead the society to adhere to a reasonable
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Not surprisingly, Rawls’ conception of a liberal principle of legitimacy lacks any refer-
ence to a mandate from God or to a divine law-book. The principle is instead grounded
in the power of the citizens, — not just as individuals, but as a corporate body. According
to Rawls to say that an exercise of government power is legitimate means that the citiz-
ens are exercising power over themselves. And this should most plausibly imply that the
principles for exercising that kind of power should in themselves be part of an over-
lapping consensus, — a mutually binding agreement made in advance. Since the consti-
tutive principles for use of society’s coercive powers express the idea of citizens exer-
cising power over themselves, increased weight has to be ascribed to the field of the
public as the forum where practices involving use of the coercive powers of society can

be continually discussed and justified in a shared forum.

One should not assume a conflict between this strictly political way of legitimating
(coercive) power in society and the deeper theological idea that the use of the (coercive)

powers of society belongs ultimately to the state according to a divine mandate.*?

2.3.4. Society - a voluntary or a non-voluntary scheme?

The idea of society as a system of fair co-operation between free and equal persons who

are viewed as fully co-operating members of society over a complete life-time might be

taken as an organising idea and an appropriate starting point for a political theory. **
“... if we are to succeed in finding a basis for public agreement, we must find a way

of organizing familiar ideas and principles into a conception of political justice that
expresses those ideas and principles in a somewhat different way than before. Justice

law of peoples.” J. Rawls, “The Law of Peoples”, On Human Rights. The Oxford Amnesty Lectures
1993 (eds. S. Shute and S. Hurley, 1993), p.42f.

129 The problem here is obviously whether a “perspective from above” can be reconciled with a “perspec-
tive from below” without entirely loosing foothold of an ultimate divine legitimacy of state-power. In
the works of the well-known theologian, Helmut Thielicke, it is obvious that the modern state “wird
theologisch als eine Verordnung des Willens Gottes interpretiert. Dieser theologische Gedanke, der
Staat sei eine Verordnung Gottes, er sei eine Weise seines Regiments im Reiche zur Linken, bezieht
sich keineswegs nur auf einen Obrigkeitsstaat im Sinne des rdmischen Imperiums oder des mittelalter-
lichen Feudalstaates, sondern er ist auch nahtlos auf die modernen Demokratien zu Ubertragen- eben
weil er sich auf die Staatlichkeit als solche bezieht.” H. Thielicke, Theologische Ethik, 11,2 (1966),
p.20f. (§ 96).

130 ¢ 0, Rawls, Political Liberalism (1993), p.9 where Rawls himself characterises the idea of society as
a fair system of co-operation as “a fundamental organizing idea”. And in accordance with this Thomas
Pogge emphasises that: “Um eine Grechtigkeitskonzeption verstehen und beurteilen zu konnen, miissen
wir eine konkrete Vorstellung von der Gesellschaft haben, die diese Konzeption verwirklichen wiirde.”
T.W. Pogge: John Rawls (1994), p, 129. And he adds: “Eine konkrete Vorstellung allein reicht aber,
nach Rawls, nicht hin. Denn es kann ja sein, dal die konkret vorgestellte Gesellschaft in unserer Welt
und mit wirklichen Menschen einfach nicht funktionieren wiirde.” Ibid., p.129.
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as fairness tries to do this by using a fundamental organizing idea within which all
ideas and principles can be systematically connected and related. This organizing
idea is that of society as a fair system of social cooperation between free and equal
persons viewed as fully cooperating members of society over a complete life.”*!

I have emphasised that Rawls considers society a fair scheme of co-operation. But there
Is another aspect to the idea of society as a joint venture of fair co-operation. According
to the philosopher Thomas Nagel “A society satisfying the principles of justice as
fairness comes as close as a society can to being a voluntary scheme, for it meets the
principles which free and equal persons would assent to under circumstances that are

59132

fair.”">“ This accords with Rawls’ view as expressed for instance in A Theory of Justice:

“Yet a society satisfying the principles of justice comes as close as society can to
being a voluntary scheme, for it meets the principles which free and equal citizens
would assent to under circumstances that are fair.”*>*

But Rawls makes it clear that:

“No society can, of course, be a scheme of cooperation which men enter voluntarily
in a literal sense; each person finds himself placed at the birth in some particular
position in some particular society, and the nature of this position materially affects
his life prospects. Yet a society satisfying the principles of justice comes as close as
a society can to being a voluntary scheme....”

Considering society as a joint co-operative venture for free and equal citizens can obvi-
ously not mean that it should in all respects be viewed as a voluntary enterprise. From
one perspective society should most appropriately rather be viewed as a non-voluntary

scheme.

Society is viewed by Rawls as a “closed” system, (a view that involves a considerable
abstraction). The many complex relations to other societies are not focused upon. And
then follows the nearly trivial supplement: “Its members enter it only by birth and leave
it only by death.”*> Rawls speaks of citizens as born into a society where they are to
lead a complete life. They are neither entering society at the age of reason, nor when

they might find it advantageous nor when it complies completely with their own inter-

131 3. Rawls, Political Liberalism (1993), p.9

132 Thomas Nagel: “Rawls on Justice”, in Reading Rawls, Ed. Norman Daniels, Basil Blackwell, Oxford
1975, p.5

133, Rawls, A Theory of Justice (1971), p.13. By using the phrase “under circumsances that are fair”
Rawls alludes to the “circumstances” of an original position, which shall be thoroughly presented and
discussed later.

134, Rawls, A Theory of Justice (1971), p.13.
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ests, desires or beliefs. Instead citizens are normally to be considered fully co-operating

members of society over a complete life.

This perspective on society as not just a voluntary, but also a non-voluntary scheme, has
some very decisive implications, — not least of all, for theological social ethics: One
should be aware of the decisive difference between a society at the one hand and the
kind of communities or associations on the other hand, which one — according to Rawls
— should be free to join or leave at any time. Churches should in this perspective most
appropriately be regarded as communities or associations, since no man is considered
bound to any particular church-membership and he may leave his church freely. Church-
membership is obviously voluntary in a way that citizenship is not. Neither heresy nor
excommunication from a religious community should therefore affect one’s civil status

as a citizen.

In Rawls’ opinion, a more or less explicit fundament of values and common traditions
can obviously be taken as constitutive of most communities.** There is within a com-
munity usually some shared aims and particular ideas about a common good, from
which certain duties and obligations can be derived. But | think that Rawls in a plausible
way has made it obvious that the wider political society — understood as a non-voluntary
scheme that one enters by birth and leaves by death — cannot be unified and fairly
ordered if communal values that are typical of churches, local societies and more homo-
geneous communities, are to be taken as a common basis for coexistence. In the wider
society — consisting of diverse associations, competing interest groups and citizens with
different conceptions of the good — a less substantial alternative is required. I think there
are both principled reasons (one should not impose on citizens as free and equal persons
a particular conception of the good) and factual reasons (cf. the fact of pluralism) for
seeking a less substantial alternative. These reasons are crucial considerations when
turning to the problem of elaborating an overlapping consensus that can be the basis of

social unity.

135, Rawls, Political Liberalism (1993), p.12

136 . N s . L o )
Sometimes I have used the notion “community” and sometimes the notion “association”. In this

respect my intention is to follow Rawls’ terminology: “By definition, let’s think of a community as a
special kind of association, one united by a comprehensive doctrine, for example, a church. The
members of other associations often have shared ends but these do not make up a comprehensive
doctrine and may even be purely formal.” J. Rawls, Political Liberalism (1993), p.40.
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2.3.5 A well-ordered society conceived of as a liberal society

137 there

Although Rawls might use the notion well-ordered about non-liberal societies
can be little doubt that he himself aims for schemes of society regulated by broadly
liberal conceptions of justice, with justice as fairness as the paradigmatic standard
example. And thus it should be correct to say that a Rawlsian well-ordered society is

conceived of as a liberal society.

The term liberal has been applied to highly different issues, views and conceptions. And

thus any definition of liberalism might be controversial and disputed.**®

My concern,
however, is not so much with “classical” liberal views as with “modern” liberalism, as

elaborated in an eminent way by John Rawls. **°

First: The priority of certain political liberties is quite obvious within liberalism in
general as it is within the Rawlsian version. (Rawls does not distinguish between basic
liberties and basic rights). Rawls emphasises the traditional political liberties such as;
freedom of political speech and press, freedom of assembly, liberty of conscience and
freedom of association, the liberty and integrity of the person (violated, for example, by
slavery), and he also mentions more generally the rights and liberties covered by the rule

of law.

In a well-ordered society as conceived of by Rawls it is required that society takes steps

137 « Here I understand a well-ordered society as being peaceful and not expansionist; its legal system

satisfies certain requisite conditions of legitimacy in the eyes of its own people; and, as a consequence
of this, it honors basic human rights. One kind of nonliberal society satisfying these conditions is illu-
strated by what | call, for lack of a better term, a well-ordered hierarchical society. This example makes
the point, central for this argument, that although any society must honor basic human rights, it need not
be liberal. It also indicates the role of human rights as part of a reasonable law of peoples.” J. Rawls,
“The Law of Peoples”, On Human rights. The Oxford Amnesty Lectures 1993, (Eds. S. Shute and S.
Hurley, 1993), p.43.

%8 na book, recently published in Norway, Anund Haga emphasises clearly the difficulties in defining
precisely the terms “liberal” or “liberalism”: “Det er sjolvsagt vanskeleg & snakke allment om liberal-
ismens utematiserte faresetnader, ettersom ‘liberalisme” slett ikkje har nokon entydig bruk. Uttrykket
blir nytta om eit mangfald av delvis heterogene synsmater, og for at det skal skiljast mellom dei, blir dei
stundom inndelte i ymse slags bindestreksliberalismer. Desse strekkjer seg fra det som pa den eine ut-
enden er ein radikal sosialliberalisme, som innanfor bestemte grenser ster ein god mon offentleg styring,
til det som pa den andre utenden er ein sterk profilert marknadsliberalisme, som vil redusere offentlege
inngrep til det som métte vere eit lite, men uomgjengeleg minimum (nemlig for & sikre at alle individu-
elle interesser far utfalde seg under frie og like vilkér).” A .Haga: “Liberalismens utematiserte foreset-
nader, Den politiske orden (Ed. E. O. Eriksen 1994), p.25. Let it just be added that the tradition of
liberalism should at least be traced back to John Locke (1632-1704), but also to Immanuel Kant (1724-
1804) and maybe even to Thomas Hobbes (1588-1679).

139 This means that I will not here go deep into different liberal conceptions.
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to make liberty effective.**® The notion “effective” in this connection implies that a
merely formal codification of basic liberties (and rights) is not sufficient. What Rawls
intends is that,
“including in the first principle of justice the guarantee that the political liberties,
and only these liberties, are secured by what I have called their ‘fair value’. To

explain: this guarantee means that the worth of the political liberties to all citizens,
whatever their social and economic position, must be approximately equal...”**!

Therefore a scheme of society has to be seen not just in relation to the rights and liber-
ties it proclaims, the test comes in determining how certain it is that these liberties will
be implemented and to what extent these rights are really realised.*** In a Rawlsian con-

ception of political liberalism, liberty and basic rights can never be pro forma. Avoiding

190 1 this respect Rawls remains much of a consequentialist! The emphasis on the real liberty does not
mean that all kinds of “liberties” are to be given priority over other (moral) principles and values. But it
means that the basic political liberties, as for instance the freedom of thought and speech, free voting
and the right to participation in political life, and the rights for citizens to join associations voluntarily,
must obviously be guaranteed before people can make effective use of other rights. And thus Rawls can
even propose quite radical steps to secure these basic liberties: “We may take for granted that a demo-
cratic regime presupposes freedom of speech and assembly, and liberty of thought and conscience. ... If
the public forum is to be free and open to all, and in continuous session, everyone should be able to
make use of it. All citizens should have the means to be informed about political issues. They should be
in a position to assess how proposals affect their well-being and which policies advance their concep-
tion of the public good. Moreover, they should have a fair chance to add alternative proposals to the
agenda for political discussion. The liberties protected by the principle of participation lose much of
their value whenever those who have greater private means are permitted to use their advantages to
control the course of public debate. For eventually these inequalities will enable those better situated to
exercise a larger influence over the development of legislation. In due time they are likely to acquire a
preponderant weight in settling social questions, at least in regard to those matters upon which they
normally agree, which is to say in regard to those things that support their favored circumstances. Com-
pensating steps must, then, be taken to preserve the fair value for all of the equal political liberties. A
variety of devices can be used. For example, in a society allowing private ownership of the means of
production, property and wealth must be kept widely distributed and government moneys provided on a
regular basis to encourage free public discussion. In addition, political parties are to be made independ-
ent from private economic interests by allotting them sufficient tax revenues to play their part in the
constitutional scheme.”, A Theory of Justice (1971), p.225f.

1415, Rawls, Political Liberalism (1993), p.327. (Italicisation is made by me).

192 «wie soll beurteilt werden, ob und inwieweit eine unter einer bestimmten Grundordnung lebende
Person die von Rawls geforderten Grundrechte hat? Zum Verstandnis seiner Antwort auf diese Frage
sind beziiglich eines jeden Grundrechts drei konzentrische Themen zu unterscheiden. Das engste,
formal-rechtliche Thema betrifft die Frage, inwieweit jeder Person in den Verfassungs- oder Gesetzes-
texten ihrer Gesellschaft das betreffende Stlick Freiheit explizit zugesprochen wird. Das weitere,
effektiv-rechtliche Thema betrifft die Frage, inwieweit sie tatsachlich sicheren Zugang zu diesem Stiick
Freiheit hat ... Innerhalb des zweiten Themas unterscheidet Rawls dann zwischen Umfang und Sicher-
heit von Grundrechten. Der Umfang betrifft die Frage, wieviel die gesetzlich garantierten Grundrechte
nach der gangigen Rechtssprechung abdecken — welche Handlungsweisen z.B. als vom Grundrecht auf
Redefreiheit geschitzt verstanden werden. Fir die Bewertung einer Grundordnung relevant ist hier
natdrlich nur, inwieweit gesetzlich garantierte Grundrechte das abdecken, was sie abdecken missen, um
ein ‘adequates Paket’ zu bilden. Die Sicherheit eines Grundrechts betrifft die Frage, wie solide es, bzw.
sein Gegenstand geschtzt sind. Es gibt gentigend Staaten, in denen z.B. das Recht auf freie Religions-
ausiibung offiziell garantiert, aber doch nicht sicher ist....” T. W. Pogge, John Rawls (1994), p.108f.
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this outcome is one of the goals of his theory.

However, where some liberal theories treat liberty rights as inviolate, Rawlsian liberal-
ism holds that citizens should be ready to accept certain constraints on their individual
liberty in some cases. Liberty practised in a way that is compatible with a similar
scheme of liberty for others opens necessarily up for certain trade-offs. Rawls empha-
sises, however, that “liberty can be restricted only for the sake of liberty itself.”**®
Nevertheless the question arises whether basic liberties might sometimes be restrained
for the sake of satisfying basic needs. This is a question | cannot discuss thoroughly

here, but a few brief comments are in order:

Rawls avoids the most difficult discussions about the proper balancing of individual
liberty rights against the satisfaction of basic needs by focusing on societies character-
ised by only moderate scarcity. But sometimes he seems to suggest that a trade-off
between basic liberties and basic needs might be required, — in spite of the clear lexical
ordering of the two principles of justice.*** There are, however, according to Rawls,
certain liberties and fundamental rights that human beings should never abandon. | think

that the right to practice one’s religion may be such a fundamental right.

The emphasis on the political value of liberty is a first characteristic of political liber-
alism. By stressing basic liberty liberalism without doubt limits the absolute power of
state-authorities. And the way one emphasises the respect of the liberty and the rights of
each person simultaneously serves to give toleration the weight it has within most ver-

sions of liberalism.'*°

It should be noted here that the value of liberty, and also the problem of occasionally

143;, Rawls, A Theory of Justice (1971), p.244.

144 Concerning this question Thomas Pogge appropriately adds: “Am verniinftigsten wire es vielleicht,

Grundrechte und Grundbediirfnisse auf eine Stufe zu stellen, und dann Rawls’ ersten Grundsatz so zu
verstehen, daf er flr jedes Gesellschaftsmitglied ein Grundrecht auf Befriedigung seiner Grundbedurf-
nisse fordert. Diese Gleichstellung wird an zwei Stellen angedeutet, an denen Rawls die politischen
Fragen, die entweder die Grundbedirfnisse oder die Grundrechte tangieren, kollektiv als solche be-
zeichnet, bei denen es um wesentliche Verfassungsinhalte geht (PL 166, 228f. [refers to the German
edition of Political Liberalism]). Die Gleichstellung hétte den weiteren Vorteil, dal Rawls’ Abriicken
von der amerikanischen Verfassungstradition durch ein Néherriicken an die Menschenrechtsdokumente
der Vereinten Nationen ausgeglichen wire.” T. W. Pogge, John Rawls (1994), p.124.

145 This is for instance clearly underlined by Kymlicka: “... any liberal philosophers have argued for
tolerance because it provides the best conditions under which people can make informed and rational
judgements about the value of different pursuits. Respect for the liberty of others is predicated not on
our inability to criticize preferences, but precisely on the role of freedom in securing the conditions
under which we can best make such judgements.” W. Kymlicka, Liberalism, Community and Culture
(1989), p.10.
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limiting individual freedom in a legitimate way, may similarly be strongly emphasised

within Christian social ethics.®

Second: Most kinds of liberal views would also “require a formal equality of oppor-
tunity in that all have at least the same legal rights of access to all advantaged social
positions.”**’ But there might in society be a lot of inequalities and contingencies con-
cerning people’s talents, natural endowments, family backgrounds, social limits and
start-positions. And Rawls is seeking ways “to mitigate the influence of social contin-
gencies and natural fortune on distributive shares.”**® He is aiming at securing the most
“fair equality of opportunity”**°. This should mean not just that positions in society are
open in a formal sense, but also that one should have a fair chance of attaining these
positions.™®® And it should also mean that society’s political and legal institutions really

151 among the citizens. The

have to pave the way for a fair distribution of primary goods
impact of a society’s institutional organisation on the distributive mechanisms, and on
the opportunities of each citizen is to be assessed from a clearly egalitarian perspective.
Hence it follows that it might be necessary that some structural constraints are built into
the social system, thereby restricting for instance those mechanisms of an “autonomous”

free market which might hamper fair equality of opportunity.'®?

196 Tor Aukrust is the author of a well-known and very influential theological book about Social Ethics in
Norway. Even if he is very much aware of the differences, he is trying to draw social-ethical and politi-
cal consequences from the biblical idea of freedom: “Denne projisering av frihetsbegrepet over pa det
samfunnsmessige plan ma i prinsippet anerkjennes som en legitim tolkning og realisering av den kristne
frihetstanke. For friheten i Kristus kan ikke begrenses til en indre holdning; den omfatter det hele men-
neske, ogsd mennesket som samfunnsborger.” T. Aukrust: Mennesket i samfunnet. En sosialetikk. Bind
1 (1965), p. 142. But he also realises that individual freedom must be limited, and sees the social con-
tract as a means to bring about the required limitation: “Denne erkjennelse av grensene for den sosiale
frihet kommer til uttrykk i ‘kontrakt-teorien’.” Ibid., p.143.

1473, Rawls, A Theory of Justice (1971), p.72.

148, Rawls, A Theory of Justice (1971), p.73.

199 ¢1.0, Rawls, A Theory of Justice (1971), p.73: “The liberal interpretation, as I shall refer to it, tries to
correct for this [contingency] by adding to the requirement of careers open to talents the further con-
dition of the principle of fair equality of opportunity.”

180 ¢t g, Rawls, A Theory of Justice (1971), p.73. Rawls obviously intends to establish a fair position
beyond the mere “notion of careers open to talents” Ibid., p.83.

1L A list of such primary goods need not be “specified” here. Let it now more generally be stated that
primary goods are basic goods that every rational man is presumed to want, — whatever else he is
aiming at.

152 14 mitigate the influence of social contingencies Rawls obviously finds it necessary to take steps “...to
impose further basic structural conditions on the social system. Free market arrangements must be set
within a framework of political and legal institutions which regulates the overall trends of economic
events and preserves the social conditions necessary for fair equality of opportunity.” J. Rawls, A
Theory of Justice (1971), p.73.
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However, the liberal conception of equality, as conceived of by Rawils, is not incom-
patible with a certain amount of inequality, but it is incompatible with a basic structure
of society, which is excluding some from political and social participation.™ In Rawls
conception a fundamental equality, that can by no means be just formal, is taken as a
vital premise if one shall arrive at principles of coexistence that all parties can en-
dorse.”™ It is only as free and equal partners that they can be expected to agree to and to

comply with fair terms of coexistence.

Thus political liberalism doubtlessly embraces a strictly egalitarian conception of
society.”®. And let me quickly add that one should distinguish between an “egalitarian

liberalism” and “libertarianism”.**®

There is doubtlessly a strong concern for recognising the equal worth of all human
beings in egalitarian liberalism. This concern is similarly focused from the point of view
of theological social ethics, although it may be a rather complex affair both to properly
evaluate either the historical role the church has played in furthering the value of politi-

cal equality in society, or the social impact of central Bible texts like the following:**’

“So there is no difference between Jews and Gentiles, between slaves and free men,

153 11 one of his latest essays, “The Law of Peoples”, published in the book On Human Rights. The
Oxford Amnesty Lectures 1993, (Ed. S. Shute and S. Hurley, 1993), Rawls tries to comply with the
problem of justice in and between so-called hierarchical societies.

15% | shall later more thoroughly discuss the way Rawls has structured the initial choice-situation, the
original position, to secure a basic equality between the consenting parties.

155 According to Rawls himself is political liberalism (as expressed in the two principles of justice) to be
characterised as “an egalitarian form of liberalism in virtue of three elements. These are a) the guaran-
tee of the fair value of the political liberties, so that these are not purely formal; b) fair (and again not
purely formal) equality of opportunity; and finally c) the so-called difference principle ...” J. Rawls,
Political Liberalism (1993), p.6. Thomas Pogge emphasises that; “Dieser egalitdren Elemente wegen ist
Rawls’ Konzeption besonders auf moralische Loyalitdt angewiesen. Denn das Eigeninteresse der polit-
isch einfluBreicheren, d.h. der begabteren und sozial besser gestellten Burger wiirde diese eher dazu
motivieren, den demokratischen politischen Prozess zur Untergrabung der egalitaren Elemente zu
miBbrauchen.” T. W. Pogge, John Rawls (1994), p.150.

156 This distinction is for instance made in an essay written by Anund Haga: “Ettersom liberalistiske posi-
sjonar naermar seg den eine eller den andre av dei nemnde utendane, har det no vorte vanleg & kalle dei
respektivt egaliteer liberalisme og libertariansk liberalisme... [Footnote 1:] Dei mest representative
formuleringane av desse posisjonane gir respektivt Rawls (1971) og Nozick (1974).” A Haga,
“Liberalismens utematiserte foresetnader”, Den politiske orden, (ed. E. O. Eriksen, 1994), p.25.

BT Even if it might be considered a rather complex affair to evaluate fairly the role that the churches have
played and might still play in furthering political equality, Tor Aukrust stresses that especially modern
democracy has made the idea of equality politically relevant in a way that should be considered highly
legitimate from the point of view of Christian social ethics: “Alle mennesker er skapt like. Demokratiets
sosiale anvendelse av likhetsidéen er kristelig legitim. Det vil i det lange lgp innebzre en uholdbar selv-
motsigelse om kirken forkynte alle menneskers likhet i Guds rike og samtidig tolererte et kynisk ulik-
hetsprinsipp i det samfunnsmessige liv.” T. Aukrust: Mennesket i samfunnet. En sosialetikk. Bind |
(1965), p. 145.
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between men and women; you are all one in union with Christ Jesus.” (Gal. 3,28)

Third: An ideal of fraternity may also be taken as a vital aspect of liberalism. In a
society where all citizens are considered free and equal, it should not be possible for
those better off to use their favourable position to take advantage of the weaker citizens
when distributive principles are settled and practised. Under Rawlsian liberalism, the so-
called “difference-principle” protects and benefits the worst off. The “difference-prin-
ciple” is a fundamental part of the Rawlsean liberal conception and says that permissible
“social and economic inequalities ... are to be to the greatest benefit of the least advant-
aged members of society.”**® Rawls explicitly relates the difference-principle to the idea

of fraternity as follows:

“The difference principle, however, does seem to correspond to a natural meaning of
fraternity: namely to the idea of not wanting to have greater advantages unless this is
to the benefit of others who are less well off.”*°

Rawls thinks that one reason why the motive of fraternity has played a less important
role than the ideals of “liberty” and “equality” in modern theories about democratic
society, is that fraternity is taken to express affection, sentiment and feelings that might
be most typical of family-life. And, simultaneously, it is often assumed that one cannot
realistically expect citizens within the wider political society to have that kind of affect-
ion towards one another. Fraternity, nevertheless, expresses a kind of solidarity that no
modern well-ordered society can do without. Linked to the difference-principle, the idea
of fraternity can also be made a workable idea within the wider society. Of course it
should be admitted that the difference principle in itself explicitly recognises and allows
for some kind of social and economic inequality in society. Nevertheless, the difference
principle, when linked to the idea of fraternity, should pave the way for assessing the

organisational structure of a society from the perspective of the worst-off within it.*®°

From the point of view of moral theology it is quite crucial, when evaluating a political
conception, that there be not just a concern for individuals as free and equal, but also a

genuine concern for the less advantaged. The theologian Heinrich Bedford Strohm thus

158, Rawls, Political Liberalism (1993), p.6.1 will not here enter into a more thorough discussion of the
“difference-principle” as such. Let it just be underlined that this principle is a rather controversial part
of Rawilsian liberalism.

159, Rawls, A Theory of Justice (1971), p.105

180 Eor the present, however, | leave out the problem how the principles of liberty, equality and fraternity
are more exactly to be balanced if conflicting.
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defends Rawls’ difference principle, because he believes that it might contribute to an
institutional scheme of society which reduces social inequalities by specifically taking

into account the improvement of the situation of the least advantaged.*®

Summing up, one might say that the most characteristic features of a well-ordered
liberal society is that it is a fair society in the sense that the very institutional scheme of
society guarantees and effectively safeguards each citizen’s fundamental liberties (and
rights), secures for each member fairly equal opportunities and also provides for the
general means by which people may make use of their liberties and rights. And there is
in Rawlsian liberalism a strong inherent idea of social fraternity, as expressed in the
difference principle. Let me now just show how Rawls very briefly expresses;
“...the content of a liberal conception of justice. The content of such a conception is
given by three main features: first, a specification of certain basic rights, liberties
and opportunities (of a kind familiar from constitutional democratic regimes);
second, an assignment of special priority to those rights, liberties and opportunities,
especially with respect to claims of the general good and of perfectionist values; and
third, measures assuring to all citizens adequate all-purpose means to make effective

use of their liberties and opportunities. These elements can be understood in
different ways, so that there are many variant liberalisms.*®2

A liberal society is accordingly a society which allows for individual liberty, con-

siderable variety and the pursuit of different conceptions of the good.

2.3.5.1. EXCURSUS: Liberalism —advancing an “atomist”
conception of society?

The notion “atomism”, as used in this excursus, is taken from the philosophy of Charles

Taylor.163 In Taylor’s writings the term “atomism”, which is rather vague, is used to

161 e iibrigen spricht viel fiir die Annahme, daB3 in einer Gesellschaft, in der die Rawlsschen Grundsitze

eine immer groRere Geltung erlangen, die gesellschaftlichen Unterschiede nicht gréfier werden, sondern
abnehmen. Rechenschaftspflichtig ist in einer solchen Gesellschaft ndmlich nicht der Ausgleich von
Unterschieden, sondern vielmehr deren Beibehaltung oder gar Verstirkung. Auch wenn Rawls sich mit
guten Griinden gegen die strikte Egalitat entscheidet, so tragt die Gerechtigkeit als Fairnel der egali-
tiren Intention zweifellos Rechnung. ... Das Unterschiedsprinzip — darauf hat Rawls wiederholt hin-
gewiesen — bezieht sich nur auf die 6ffentlichen Prinzipien und politischen Rahmenbedingungen, die
die sozialen und wirtschaftlichen Ungleichheiten in einer Gesellschaft regulieren.” H. Bedford-Strohm:
Vorrang flr die Armen. Auf dem Wege zu einer theologischen Theorie der Gerechtigkeit (dissertation
1991), p.243f.

162 3 Rawls, Political Liberalism (1993), p.6.

163 I have used a Swedish translation of “Atomism”, (first published 1979), made by T.Lindén in Charles
Taylor. Identitet, frihet och gemenskap, Politisk-filosofiske texter i urval av H. Grimen (1995). The
version of liberalism that Taylor is referring to and criticising, is mainly the libertarian version as repre-
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characterise certain doctrines, mostly of a contractarian type, that have played a
considerable role in the western political culture since about 1600.'** From the
perspective of “atomism” society is the product of co-operation between coexisting
individuals for their mutual advantage. Society is an arrangement established to defend,
support and coordinate basic individual interests. This means that society is considered
an aggregate of mere individuals, — co-operating, however, in a joint synergetic venture.
Thus, for example, one may find among citizens a readiness to pay for a common
insurance-system or a public health-service-system in case one gets ill, or to maintain a
police-system in order to protect citizens from criminals, and members of society might
also be expected to pay for other services that cannot appropriately be solved on the
level of individuals. Despite these joint enterprises, this view of society is mainly
“instrumental” and individualistic, - not genuinely social. One needs and uses society for
one’s own purposes. The atomist perspective is in sharp contrast to the “holism”

described by Taylor.

Taylor locates “atomism’ within the liberal tradition as expressed by philosophers like
Thomas Hobbes and John Locke. Liberalism is taken to be a standard example of indi-
vidualism, however, it should, as already suggested, in many respects also be taken as a
typical manifestation of modern political ideas about individual rights, personal freedom
and emancipation from absolutism and despotism. Thus liberalism has directly contri-

buted to the limitation of state-absolutism.

Modern liberalism is also concerned about the relation between man and society (culture
and community), a relation which seems, however, to be even more fundamentally stres-
sed from a communitarian point of view. This concern is reflected in the works of philo-

sophers like Alasdair MacIntyre'®®, Michael Sandel*®®, Michael Walzer'®” and also

sented by Robert Nozick in his book from 1974: Anarchy, State and Utopia. Rawls is not directly refer-
red to in this essay. But the term “atomism” is also used by Taylor in other works, for instance in
Sources of the Self. The Making of the Modern Identity, Cambridge University Press 1989 and in Philo-
sophical Arguments, Harvard University Press, Cambridge/Massachusetts 1995. In the last book I will
especially refer to chapter 10, “Cross-Purposes: The liberal-Communitarian Debate”, where a Rawlsian
version of liberalism is directly taken into consideration. Taylor is aware of the problem connected with
using a term like “atomism” to characterise very different kinds of liberalism. However, taking this into
account, the term seems to focus on a problem that is recognised as important also by Rawls.

164 A contractarian approach shall be more thoroughly considered later.

185 . for instance After virtue, a study in moral theory (1992, first edition 1981).

166 . Liberalism and the Limits of Justice (1990, first edition 1982).

187 5, Spheres of Justice. A Defence of Pluralism and Equality (1983).

64



Charles Taylor, all of whom have mounted serious challenges to liberalism.*®® The
controversy between communitarians and liberals concerns both vital anthropological
questions and not least the question how a society or a community is most properly to be

unified by some kind of common good and shared values.

Communitarians emphasise that we find ourselves embedded in various social relation-
ships to which we are inevitably “bound.” We play predefined roles in public life, with-
in religious associations or in the smaller communities we belong to. We are in a way
“pre-formed” by the particular values of our community, and by the shared traditions we
are acquainted with; we are dependent on particular achievements of our culture, and we
are to a large extent brought up to respect the norms and values that are internalised
through the institutions of our society. Thus, we cannot escape our culture, society, com-
munity or social attachments. Communitarianism views individuals from a genuinely
social perspective, - “as part of a system of social attachments in families, neighbour-
hoods, and communities™*® That man is a social being, does not mean that he could not
survive if he was excluded from all kinds of communal life. But it means that human
beings can only fulfil their “telos,” their human potentiality, their moral, rational and

human capacity when socially embedded.

Thus Charles Taylor strongly defends the social thesis that persons are “situated” beings

sharing in a common and inescapable authoritative horizon.”

Our common traditions and communal values are essential from a communitarian point
of view and largely determinative in the development of a shared value-platform in so-

ciety. Communitarians stress that citizens at the very outset already participate in an au-

168 Thomas Pogge suggests that the significance of the communitarian attack might be a bit overesti-
mated: “There is a widespread sense that Rawls’s work is in shambles because his critics have shown its
foundations to be essentially and irremediably flawed. Since Rawls’s mistake is thought to be a deep
one, the collapse of his theory is said to indicate something larger, to remark the end of an era, perhaps
the death of liberalism, the demise of the Enlightenment tradition, or even the bankruptcy of systematic
moral philosophy. What we need is a radical reorientation in our ethical thinking, or so the story goes.
Several authors have already volunteered to set the agenda for the dawning post-Rawlsian era, an
agenda based on the renunciation not merely of Rawls’s conclusions but of his goals and entire project.
[Footnote 2:] Here | have in mind, for example, Alasdair Maclntyre, Bernhard Williams, Michael
Sandel, and Michael Walzer, who want ethics to be centrally concerned with human virtues, with
ground projects and deep commitments, or with a notion of community.” T.W. Pogge: Realizing Rawls
(1989), p.2.

169 ¢f. Communitarianism. A New Public Ethics (1994, Ed. M. Daly), p.55.

170 I have, however, shown that society is in a fundamental way considered “inescapable” from Rawls’
point of view too. Cf. my discussion about society as a voluntary and a non-voluntary scheme earlier in
this chapter.
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thoritative value-horizon, a phenomenon which is of the greatest significance for social
unity. They will reject a liberal view that takes a consensus about basics in society to be
the result of an agreement among “free-standing” individuals, — who as free and rational
parties, find it prudent to come to some kind of agreement or a kind of modus vivendi
with other individuals on some required terms of coexistence. According to Taylor, lib-
eralism, being essentially atomistic, lacks an ontological basis for establishing a genuine

social perspective, even when considering the relation between man and society.

The relevance of this disagreement applies to the problem of defining a “common

good”:

e According to a liberal view — as the communitarians see it — society is just an
aggregate of individuals and accordingly “the common good is constituted out of
individual goods, without remainder.”*"* This means that the common good of

society can in reality be no more than a “convergent good”.

e Itseems as if liberalism treats the existence of very different conceptions of the good
in modern pluralist societies as given, rather than supporting a shared quest for a

genuinely unifying common good.

e This might even be a reason why modern liberalism so often develops into a so-
called “procedural liberalism”, with an ideal of being impartial towards the many

substantial conceptions of the good, that in fact exist.

To have a society, however, citizens need according to Taylor a genuinely “common

good” instead of just an aggregate of “convergent goods”. And one should try to proceed

. " . . . 172
from merely convergent “I-identities” to a genuine “we-identity”.

e, Taylor: Philosophical Arguments (second printing 1995), p.188.

172 1 Taylor’s opinion such liberalist views cannot really take the decisive step from a “for-me-and-you-
perspective” to a “for-us-perspective”. The move from the” for-me-and-you” to the “for-us”, is for
instance one of the most important things we bring about in language, — and any theory of language has
to take account of that. Charles Taylor illustrates with a little story the transition from a convergent
“for-me-and you-perspective” to a genuinely social “for-us-perspective”: “Jacques lived in Saint
Jérdme, and his greatest desire was to hear the Montreal Symphony Orchestra under Charles Dutoit
playing in a live concert. He had heard them on records and radio, but he was convinced that these
media could never give total fidelity, and he wanted to hear the real thing. The obvious solution was to
travel to Montreal, but his aged mother would fall into a state of acute anxiety whenever she went
farther than the next town. So Jacques got the idea of recruiting other music lovers in the town to raise
the required fee to bring the orchestra to Saint Jéréme. Finally the great moment came. As Jacques
walked into the concert hall that night, he looked on the Montreal symphony visit as a convergent good
between him and his fellow subscribers. But then, when he actually experienced his first live concert, he
was enraptured not only by the quality of the sound, which was as he had expected quite different from
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But is it really accurate to hold that liberals (like Rawls) have a “pre-social” and “atom-
istic” perspective on society which denies the significance of our “situatedness”? Does a
liberal perspective necessarily or practically mean that society is taken to consist of
citizens who — as individuals with certain rights — are to be considered prior to all the
social relations, traditions, roles, institutional arrangements and communal practices, in

which they are involved?

There is considerable varieties within liberalism, — something that Charles Taylor is ob-
viously well aware of. | am concerned with Rawlsian liberalism. And John Rawls, as a
representative of modern political liberalism, clearly realises that an accusation against
liberalism for being basically “individualistic” is indeed a kind of objection that also;
“underlies much of the criticism of Theory. This criticism holds that the kind of
liberalism it represents is intrinsically faulty because it relies on an abstract con-
ception of the person and uses an individualist, nonsocial, idea of human nature, or

else that it employs an unworkable distinction between the public and the private
that renders it unable to deal with the problems of gender and the family.”173

However, it does not appear to me that Rawlsian liberalism can be easily accused of
treating society as nothing more than a mutually advantageous association of indi-
viduals. Citizens’ situatedness within the political culture of their own society is in no
way neglected. On my reading, Rawls does not set out from an abstract hypothetical
position of atomic individualism but takes the first and decisive step towards establish-
ing an overlapping consensus in society by identifying “the fundamental ideas we seem
to share through the public political culture we belong to. From these ideas we try to
work out a political conception of justice congruent with our considered convictions on

due reflection.”™

Rawilsian liberalism does not deny the significance of traditions and communal values.

Rawls takes it as given that people belong essentially to families, local communities,

what you get on records, but also by the dialogue between orchestra and audience. His own love of
music fused with that of the crowd in the darkened hall, resonated with theirs, and found expression in
an enthusiastic common act of applause at the end. Jacques also enjoyed the concert in a way he had not
expected, as a mediately common good.” C. Taylor: Philosophical Arguments, (second printing 1995),
p.191. Let me also add that Taylor distinguishes between ““mediately’ common goods” and
“‘immediately’ common goods”. Listening to music alone might be quite another experience than
listening to music when it is mediated in a common forum. And now he adds that there are also certain
things, as for instance friendship, which essentially have to be shared. These are in an eminent way the

1333

immediately’ common goods”.
173 3. Rawls, Political Liberalism (1993), p. xxix
174 3. Rawls, Political Liberalism (1993), p.150f.
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different ethnic groups and are members of churches, and that they normally have a deep
attachment to these relationships and the communal values they represent. But it is
nevertheless difficult to see why it should necessarily follow from this that the wider
political society which includes different ethnic, religious and cultural groups, associa-
tions and minorities should, without considerable reservation, be conceived of in a way
completely analogous to the way one thinks that communities are most properly and

naturally structured.

But it cannot be denied that one of the fundamental objections against liberalism is that
man is made a socially unsituated “detached self”. In some respects such an objection
might be understandable, especially if the parties in the so-called original situation are
allowed to provide us with the premises we need for elaborating an ontology of the
person. But it would be a misunderstanding to proceed like this.'” In fact, Rawls em-
phasises that the talents, moral powers and abilities of human beings “ — as individuals
— cannot come to fruition apart from social conditions”.'”® However, it must be re-
marked that Rawlsian political liberalism in itself has neither a deep ontology of the
person, nor is it a requirement inherent in political liberalism that one ignores the social
embeddedness of the “self”.

Not withstanding the above, it should also be underlined that it is a central concern in
liberalism to prevent citizens from being considered a mere “product” of society, tradi-
tion, culture and community. Rather, citizens are to be taken as individual persons able
of judging morally the practices, the institutions and the arrangements of their own
society (and of the communities to which they belong) from a more detached point of
view. Within a liberal perspective it is therefore easier than within a communitarian
perspective to assess one’s society (and community) from a more impartial position,

thus transcending one’s own cultural and communal “embeddedness”.}’”” This might be

175 [ shall later discuss Rawls’ use of the idea of an original position in connection with his use of the idea
of a social contract.

1765, Rawils, Political Liberalism (1993), p.270.

1 “Without conflating all persons into one but recognizing them as distinct and separate, it enables us to
be impartial, even between persons who are not contemporaries but who belong to many generations.
Thus to see our place in society from the perspective of this position is to see it sub specie aeternitatis:
it is to regard the human situation not only from all social but also from all temporal points of view.
This perspective of eternity is not a perspective from a certain place beyond the world, nor the point of
view of a transcendent being; rather it is a certain form of thought and feeling that rational people can
adopt within the world.” J. Rawls, A Theory of Justice (1971), p.587. Let it be added that Rawls is more
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crucial when setting out for a morally grounded overlapping consensus, which can
provide us with a basis for criticising even the social scheme one belongs to. And it
might also be crucial for establishing the kind of standards which are expressed in

universal individual rights.

From the perspective of theological social ethics one might expect to find a certain af-
finity towards communitarian ideas/ideals about social unity and communal practices, as
well as a clear rejection of social “atomism”. First | should reiterate that the objection
that liberalism furthers “atomistic individualism” does not apply very well to Rawlsian
liberalism. And let it now be added that moral theology should also be expected to trans-
cend the kind of particularism which may follow from a communal perspective. Believ-

ing in God the Creator opens up for a more universal perspective!*’®

2.4. Theology contributing to the unity of society?

2.4.1. Theology and the ordering of society

The concern of egalitarian liberalism is not primarily a concern for any one particular set
of values or religious truths that might be taken as an essential value-basis for society.
The positive attitude of political liberalism to people’s religious commitment seems to
rest on a fundamental respect for persons’ elementary rights, the basic liberties of each
citizen, and a strong concern for the freedom of conscience. Stressing the value of
personal rights, freedom of conscience and individual liberty, egalitarian liberalism
should most likely further a diversity of beliefs. This would simultaneously require a
rather fundamental impartiality from governmental authorities, social institutions and

public laws in matters concerning religious belief.

The consequence of adopting such a liberal scheme clearly appears to undermine any
goal of realising a Christian society.”® A liberal conception of society, conceived to be
maximally impartial towards the different coexisting groups, might be considered fair
only if it succeeded in providing a fair framework for those practising a Christian belief

as well as for the adherents of other religious and moral conceptions, without favouring

careful in recent writings, where he seems to require not just a perspective “sub specie aeternitatis”, but
also stresses people’s particular situatedness.

178 The universal perspective has made it easier for churches/Christians to engage in matters concerning
human rights.

179 Of course one might ask whether there has ever been something like the “Christian” society and
whether there might be the slightest possibility of ever realising a “Christian” conception of society.
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any particular moral or religious view.

In 1971, the same year Rawls’ monumental 607 page work A Theory of Justice was
published, the theologian Martin Honecker published his Konzept einer sozialethischen
Theorie, which at 203 pages was a less monumental work. Honecker makes it quite
clear that this work should be considered a tentative contribution to the theological
debate about social ethics.*® Issues concerning social justice and the relatively best
scheme of society, as well as questions concerning the social and political responsibility
of Christian citizens and of the church as an association within modern and complex

democracies, had in many respects become increasingly problematic.

One can hardly expect to find a thoroughly elaborated conception of society and state or
a complete theory of s justice within a tentative theological conception of social ethics.
Nevertheless Honecker provides us with at least some decisive perspectives on society.
In Konzept einer sozialethischen Theorie, however, he starts by contrasting his own
view to two others.

Honecker rejects a modern-eschatological approach to social ethics*®

that is, an ap-
proach to society taking its point of departure from the kerygma about the kingdom of
God. While there are strong motivations for assuming the primacy of the Christian ker-
ygma in many respects, and doing so might even have some decisive impact on people’s
overall political perspective, Honecker held that the kerygma of the kingdom of God
cannot be directly transformed into a political program, theory or symbol. Rather, an
eschatological social ethics would most likely render all established societies merely
provisional arrangements. Let it, however, be remarked that there are also strongly

eschatological versions of social ethics with a less “revolutionary” approach.182

180 He considers his own concept to be “Ein Diskussionsbeitrag, unzulédnglich und unfertig, wie Diskus-
sionsbeitrége zu sein pflegen, aber immerhin eine Konkretion, die veranschaulichen soll, wie der Ansatz
ausgezogen werden kann. In der gegenwartigen Lage der theologischen Sozialethik werden alle system-
atisch abgewogenen und unangreifbar gemachten Entwirfe immer zu spat kommen. Daher muf3 man
den Mut haben, noch nicht nach allen Seiten hin abgesicherte Uberlegungen 6ffentlich zur Diskussion
zu stellen, in der Hoffnung, dal? die 6ffentliche Erdrterung die Probleme einer Prézisierung und Losung
néherbringen wird.” M. Honecker, Konzept einer sozialethischen Theorie. Grundfragen evangelischer
Sozialethik (1971), p.10.

181 1t is especially a “theology of hope” as conceived of by Jirgen Moltmann, mainly in Theologie der
Hoffnung (1964), that Honecker has in mind.

In an essay, Guds rike som politisk mal. Gisle Johnson og det sosiale spgrsmal i dag”, Svein Aage
Christoffersen has shown how the most influential Norwegian theologian of the 1900th century, claims
that the state should be a Christian state, contributing to a moral education in accordance with vital prin-
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Honecker also rejects a “theology of order” (“Theologie der Ordnungen’) as insuf-
ficient. According to a “theology of order”, as understood by Honecker, the basic orga-
nisation of society has its ultimate legitimacy in divine will and authority. And the well-
orderedness of society depends on the maintenance of a pre-ordained hierarchical struc-
ture.'®® In a “theology of order” the state-institution plays the most central role, since
this institution has the required divine legitimacy and power to enforce social unity and
to cope with disorder.'®* There are many reasons why Honecker criticises a “Theologie
der Ordnungen™®, but let me focus here on just one aspect of his critique: A “theology
of order” is too often and too easily used to give legitimacy to existing state authorities

and social organisations which can not plausibly be morally defended.*®

ciples inherent in the kerygma of the kingdom of God: “...leeren om staten blir en leere om den kristelige
stat. P4 samme mate som bare det kristelige ekteskap er et sant ekteskap, er det bare den kristelige stat
som kan tilsvare statens ide, som er & skape det fullkomne samfunn som forutsetning for den enkeltes
fullkommenhet. Statens oppgave er 'som et Organ for Guds i Kristus aapenbarede Vilje paa den kriste-
lige Families og det kristelige Selskabs Grundvold ved sin kristelige Lov og Retsorden at fremme de
enkelte Statsborgeres saedelige opdragelse og saaledes bidrage Sit til Guds Riges komme'. Johnson
tenker seg ikke at kirken skal styre staten. Men han tenker seg at kirken skal utstyre staten med den
sedelighet som staten har til oppgave 4 tilfare samfunnet, fordi det i realiteten bare er kirken som kan
utstyre staten med denne sedelighet” S. Aa. Christoffersen in Arv og utfordring, Menneske og samfunn i

den kristne moraltradisjon (Eds. S. Aa.Christoffersen and T.Wyller, 1995), p.238.

183 «pie Obrigkeit und nur sie allein, ist von Gott eingesetzt. Macht entfaltet sich nach diesem patriarchal-

ischen und personalen Verstandnis von Staatsautoritét nur von oben nach unten. Machtausiibung von
unten her ist undenkbar.” M. Honecker, Konzept einer sozialethischen Theorie. Grundfragen
evangelischer Sozialethik (1971), p.147

184 There might be considerable variations within a “theology of order”. It is for instance obvious that
there are great differences between theologians like Paul Althaus, Walther Kiinneth and Helmut
Thielicke, three theologians that figure in the dissertation of T. Bakkevig: Ordnungstheologie und
Atomwaffen. Eine Studie zur Sozialethik von Paul Althaus, Walter Kiinneth und Helmut Thielicke
(1989). But a common feature is obviously that the main institutions of society, in particular state and
family, are viewed as ordered by God to prevent egoism, sin and escalation of disorder. The family
institution is usually taken to be instituted by God through the creation act, while the state-institution
might be seen as required because of the fall of man. Both kinds of institutions, however, have their
ultimate legitimacy from God. And as an institution, enforced because of the fall and the egoism of
man, the state has a legitimate mandate to use coercive powers to prevent disorder, anarchy and evil,
and protect the weaker against the stronger. Thus it is also recognised that the state has to use the means

that should be considered adequate when dealing with evil and egoism.

185 There are at least three more reasons why Honecker rejects a “theology of order”. First it has not

taken sufficiently into account that (western) society has changed fundamentally. Models “urspriinglich
entworfen fiir ein einheitliches ‘Corpus christianum’, in welchem es noch keinen staats- und kirchen-
freien Raum gab” (Konzept einer sozialethischen Theorie, p.8f.) should not automatically be considered
applicable to modern democratic societies. Secondly: Taking the nature of sin and egoism into conside-
ration, there should be no reason to believe that an absolute ruler should be less subject to sin, evil and
greediness than most ordinary citizens. Experiences with the third “Reich” should be sufficient for
demonstrating this. Procedures should instead be institutionalised, - guaranteeing that political authori-
ties are effectively, publicly and continually controlled. Thirdly: Honecker is very critical of state-
metaphysics mainly concerned with the essence (das Wesen) of the state rather than its actual functions.
Most kinds of state-metaphysics tend toward state-positivism.

186 «pje Theologie der Ordnungen versteht menschliche Verhéltnisse als Stiftungen Gottes. Dal3 in ihnen
Gottes erhaltende Gnade wirksam ist, kann man wohl glauben. Aber man kann diesen Glauben nicht zur
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Thus, Martin Honecker is very much aware — and critical — of the ideological and le-
gitimating function that a “theology of order” might have in society. If basic political
institutions are ultimately held to be “sacrosanct”, then the institutional scheme of

society can hardly be appropriately assessed and criticised from a moral, political and

rational point of view. There are many reasons why Honecker stresses this point.

o A divine legitimation of the state-authority has falsely been made an eminent task of

religious organisations. %

e According to Honecker no particular conception of the state can be derived from

premises given in the Bible or in theological dogmatics.*®®

e The role of the state may easily be overestimated through a “theology of order”.

According to Honecker it is an urgent task to make the state accept its limitations.**°

e The state might, nevertheless, be taken as an “ordinatio divina”*® but one has to be
very careful about drawing political consequences from the religious view that the
state may theologically be taken as an “ordinatio divina”.

¢ In modern societies an appropriate political “Willensbildung kann nur gelingen im

Konsens der betroffenen Biirger.”lgl

Thus Honecker concludes that the obligation of churches and Christians to supply the
state with the moral basis and the substantial values required for maintaining the order
and unity of society no longer exists or, at the least, is radically altered in modern so-

cieties.’® And he rejects theological legitimation of any particular political scheme of

gesellschaftlichen Legitimation vorhandener Institutionen verwenden.” M. Honecker, Konzept einer
sozialethischen Theorie. Grundfragen evangelischer Sozialethik (1971), p.2.
187 But Honecker admits that there are versions of a “theology of order” that are not subject to his kind of
critique. He takes theological social ethics, as elaborated by Emil Brunner, as an example.

188 ««Aus Glaubenssitzen und biblischem Zeugnis ist keine Staatsform herzuleiten. Der gegenwadrtige Staat
is in seiner konkreten Erscheinung ein Gebilde der Geschichte.” M. Honecker, Grundrif} der Sozialethik
(1995), p.337. Let me here insert that someone might accept the latter assertion, while still finding the

former (“Aus Glaubenssitzen und biblischem Zeugnis ist keine Staatsform herzuleiten.””) unjustified.

189 1¢ is for instance necessary to stress that; “Der christliche Glaube sieht den Zweck des Staates dadurch

begrenzt, daf er nicht Heilsveranstaltung sein darf.” M.Honecker, Grundrif} der Sozialethik (1995), p.337.
190 “Christlicher Glaube anerkennt jedoch die Notwendigkeit von Staatsgewalt und politischer Macht, um
dem Bdsen willen. Deshalb bejaht er das Prinzip der 'Staatlichkeit', als Gottes Setzung, als ordinatio
divina.” M. Honecker, Grundrif3 der Sozialethik (1995), p.337.

¥\ Honecker, Grundrif3 der Sozialethik (1995), p.337.

102 And therefore Honecker can now clearly state that: “Die christliche Gemeinde und die einzelnen
Christen sind nicht vordringlich nach einem eigenen materialen theologischen (‘theoretischen’) Beitrag

72



society. Ironically, this undermining of a theological legitimacy for the modern state and
political scheme may be symptomatic of the modern legitimacy crisis itself. Modern
societies are left with the task of finding new ways to ground the legitimacy of state
authority in the aftermath of the collapse of widely recognised religious authority. In
denying the church's legitimising power Honecker simultaneously prevents the Christian
gospel from being politically and morally “exploited” and misused to support any par-
ticular political schemes or conceptions of society. One might, therefore, assume that
Honecker — being so critical of the political legitimation-history of the church in western
societies — should also be critical of theologically supporting an “overlap” as conceived

of within the framework of political liberalism.'*?

From this Honecker’s sceptical attitude towards a “theology of society” (“Theologie der
Gesellschaft”) can be easily understood. Admittedly Heinz-Dietrich Wendland, who
uses this term explicitly, takes a “realistic” approach.*®* He fully recognises the herme-
neutic problem of applying Bible-texts in matters of actual politics, and he avoids the
risk of letting the modern world define the agenda of theology and church. But never-

theless he tends to establish a privileged theological position'® for interfering in matters

zur politischen Theorie gefragt, der in der Regel doch nur legitimatorischen Zwecken dienen wiirde
oder dienstbar gemacht wiirde.” M. Honecker, Grundrif} der Sozialethik (1995), p.337

193 However, Honecker admits that from the theological side there may be a greater “affinity” towards
certain political schemes and conceptions than towards others. The shades of grey are not insignificant.

%% s ist nicht die Intention der evangelischen Theologie der Gesellschaft, dieser Gesellschaft und ihren
Strukturen mit utopischen Forderungen gegeniiberzutreten. Eine gegensatzlose, spannungslose soziale
Einheit gibt es nicht - am wenigsten auf dem Boden einer ‘pluralistischen’ Gesellschaft. Aber die
Kirche ist auf diesem Boden durch ihre Sendung zum Wéchter bestellt, zum Anwalt der menschlichen
Einheit der Gesellschaft, damit deren Zerspaltung und ‘Desintegration’ nicht verhindere, daf3 die
Gemeinschaft der Menschen Uber die sozialen Gegensatze hinweg und durch die Verbandsmauern
hindurch erhalten oder neugewonnen werde; der Gefahr neuer Klassenbildung muR sie in den Weg
treten; in dem Wirwarr von Verbands- und Gruppensprachen, der dazu fiihrt, da man sich gegenseitig
nicht mehr versteht, muB sie fiir die echte Gesprachsmdglichkeit Sorge tragen, Tiren in die Mauern
brechen und dem personalen Kontakt zwischen getrennten Sozialparteien und Verbanden dienen. Auch
heute noch steht eine Fiille von Moglichkeiten offen.” H.-D. Wendland, Die Kirche in der modernen
Gesellschaft (2.verbesserte und ergénzte Ausgabe 1973), p.147. God himself sets obviously the pre-
mises not just for the church as such, but for the concrete political aims as well: “Wie Gott alle Grenzen
zum Menschen hin tberschritten hat und die Feindschaft des Stinders gegen sich selbst aufhebt, ist die
Né&chstenliebe niemals festgesetzt in Gesetz und Recht. Sie bleibt darum nicht in den Grenzen der Ver-
nunft und Humanitét ... Deshalb sind alle Trager der sozialen Arbeit im Staat, in der Gemeinde, in den
Verbénden der Wohlfahrtspflege, darum sind 6konomisch-politische Verbanden wie der Neosozial-
ismus und der Neoliberalismus zu befragen, ob es fir sie nicht endlich an der Zeit sei, ihre letzten
Voraussetzungen und Traditionen radikal zu Gberprifen, zu revidieren und eine neue Entscheidung zu
treffen, die Uber die privaten Beziehungen zu dieser oder jener Philosophie, dieser oder jener Gestalt
der Humanitétsreligion hinaus endlich zu Wirklichkeit Gottes und damit des Menschen vorst6t.” Ibid.,
p.175f.

195 Honecker on his side underlines: “Bei der Diagnose der Gesellschaft ist die theologische Sozialethik
auf sozialwissenschaftliche Information angewiesen. Sie kann sich dabei nur auf profane Vernunft-
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of politics equally concerning all citizens. Such an attempt to establish a “theology of

society” from which to evaluate and revise the scheme of society, might end up with an
“overtaxation” of dogmatic motifs and biblical texts in matters which are in reality of a
genuinely political nature. That would be both theologically illegitimate and politically

inappropriate.

Indeed, Honecker has no intention of undermining the belief that “civitas terrena” be-
longs within the non-transparent providentia dei. To deny this should have rendered him
a Manichaean. But using God('s will) as a decisive and ultimate argument when political
issues are at stake, would bring a kind of absolutism into the political domain, that
would render reasonable political discourse more or less impossible. One has to take
into account that the role of God’s will in the political arena is itself a controversial

matter among the members of society, — just as it is among the Christians.

Taking politics (and morality) as a joint venture, simultaneously facing the radical
diversity of modern societies, Honecker seems largely forced to avoid “Eine kerygma-
tische Einscharfung ethischer Grundséatze und jede Form von autoritéarer Moralver-

»19 \hen addressing the question of moral values for society as such and the

mittlung. ..
impact of Christian norms in this context. As a result, Honecker seems to be left with a
rather “thin” version of Christian social ethics. “Thin” in so far as it seems impossible

for him to argue for the kind of substantial religious ethics, which would be required if

he should effectively provide society with “Christian” guidelines in political matters.

Like Rawls, Honecker is obviously concerned about shared basic values, norms and
agreements that might render fair coexistence among diverse parties possible. Taking
the characteristic features of modern democratic societies into account when considering
social ethics in a theological perspective, Honecker reaches conclusions that are to a
large extent similar to vital aspects of Rawls' theory. Thus Honecker aims at furthering
an attitude of reasonable co-operation (not least on the part of Christians) in resolving
the common problems facing citizens of modern societies. But there is another goal

which is similarly stressed in Honecker’s conception, — i.e. to prevent Christian ethics

erkenntnis berufen. Gegen eine ‘Theologie der Gesellschaft’ ist Skepsis geboten. Denn daf3 die
theologische Erkenntnis Einblick in eine besondere Tiefendimension der Gesellschaft gewahren kann,
ist nicht nachzuweisen.” M. Honecker, Konzept einer sozialethischen Theorie. Grundfragen evangel-
ischer Sozialethik (1971), p.10.

196\, Honecker, Grundrif3 der Sozialethik (1995), p.ix.
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(or religion) from being ideologically and politically misused.

2.4.2. The value-formation of society

When focusing on the value-formation of society, it might be instructive to turn to the
intense German debate in the seventies about the role of legislation in questions of
family-politics generally, and the right to seek and have an abortion specifically. This
debate provides examples of the kind of questions and problems raised in this chapter.
From the specific issue of abortion there arose a much wider debate about the kind of
fundamental values (“Grund-werte”’) which could most appropriately serve as a shared
value-basis for society, and a discussion about the causes of the present “value-crisis”.

The following questions are typical of those raised in the public debate:

e How far should state-authorities themselves be responsible for the furthering of basic
moral values and for the safeguarding of fundamental ethical norms for society as a

whole?

e What role could and/or should the churches — and other associations within civil

society — play in promoting central ethical values for society as a whole?

From the perspective of the churches, especially from the side of representative Catholic
church-leaders, it was taken as a regrettable fact that political authorities did not main-
tain vital and fundamental values as they ought to.'®’ It was argued that, even in a plur-
alist society, there are specific substantial norms and values, such as the protection of
the life of the unborn, that should be taken as a unanimous achievement of civilised

societies, and which political authorities should abide by.

Bundeskanzler Helmut Schmidt responded to the critique against the state-authorities. In
Schmidt’s opinion, state-authorities should have a very limited task in settling contro-
versial questions of morality. Of course he did not deny that the law and the coercive
powers of the state should be used for safeguarding the most essential rights and politi-

cal liberties, provided these are basic rights founded on moral values that are widely

197 Honecker writes: “Kritisiert wird, daf3 das Sittengesetz und die Grundwerte angefochten werden: Die
MiRachtung der Familie, die Infragestellung der Institutionen Ehe und Familie, ideologische Interpreta-
tionen der Bildungsziele und -inhalte wie des Demokratieverstandnisses, die Einschrankungen des
Rechts des ungeborenen Lebens durch die Erméglichung des Schwangerschaftsabbruchs werden aus-
driicklich genannt.” M. Honecker, Das Recht des Menschen. Einfiihrung in die evangelische Sozialethik
(1978), p. 189.
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approved of in society as such. Schmidt’s point, and purpose, was to underline the
position that there is no democratic legitimation for making moral standards, especially
controversial ones, part of the law of a modern society, — and even less for furthering

such standards by use of coercive power or the criminal law.™®

Schmidt does, however, not draw the conclusion that churches should stay entirely out
of politics. On the contrary, given the Church's considerable moral influence within
western societies, Helmut Schmidt considered the church itself co-responsible for the
moral crisis of modern western societies:

“Wenn daher die MiBachtung der Grundwerte seitens der Kirche und der Verlust

eines Grundwertekonsensus beklagt wird, dann ist dies zuerst und vor allem eine
Anfrage an die Verkiindigung der Kirche.”*%°

Within the framework of civil society the church has both a task and an opportunity
(like anybody else) to contribute to the value-formation of society, thus influencing the
norms and values to be held by most citizens. The state-authorities, however, cannot in
the same way “preach” morality or advance particular (Christian) values and moral doc-
trines, especially if they are not widely shared. Rather, the state-authorities' primary
responsibility is the protection of the fundamental legal rights (“Grundrechte”), guar-

anteed by a society’s constitution.

In many ways Honecker found this debate about the elementary, unifying groundvalues

of society important but also confusing.?®® Some distinctions were in his opinion to be

198 «Der Staat des Grundgesetzes kann als Staat nicht Trager eines eigenen Ethos sein ... Nur das, was in

der Gesellschaft an ethischen Grundhaltungen tatsachlich vorhanden ist, kann in den Rechtsetzungs-
prozess eingehen, kann als Recht ausgeformt werden.” (Gorschenek, p. 22), Quoted from M. Honecker,
Das Recht des Menschen. Einflihrung in die evangelische Sozialethik (1978), p. 190

199 This is Martin Honecker’s way of formulating Bundeskanzler Schmidt’s standpoint. Cf. Das Recht des
Menschen. Einfiihrung in die evangelische Sozialethik (1978), p. 190.

290 1+ has to be admitted that many different concerns are without doubt brought into the German debate
about ground-values, what might seem a bit confusing. Honecker proposes to use the term “Grundwert”
in a way that is less confusing: “Der Begriff der ‘Grundwerte’ wird in den meisten Dokumenten und
Stellungnahmen weniger erklért als einfach vorausgesetzt. Eine Folge davon ist, dal es sehr ver-
schiedene Sachverhalte als Grundwerte bezeichnet werden. Die Erklarung der katholischen deutschen
Bischofe ‘Gesellschafiliche Grundwerte und menschliches Gliick’ vom 7. Mai 1976 ordnet diesem
Begriff sowohl sittliche Werte wie Freiheit, Gerechtigkeit, Frieden, Wahrheit, Liebe zu, als auch Grund-
prinzipien der katholischen Soziallehre — Gemeinwohl, Subsidiaritéts- und Solidaritatsprinzip —, als
auch elementare Rechtsguter, wie den Schutz des Lebens oder der Wiirde der Person, und schlieBlich
Institutionen wie Ehe und Familie, dann die Rechtsordnung, den Staat und sogar die Demokratie.
Ethische Grunduberzeugungen, Rechtsguter, Institutionen und Sozialprinzipien werden damit freilich
nicht mehr unterscheidbar.... Nun ist nicht zu bestreiten, daB} alle genannten Sachverhalte bezogen sind
auf den einen Wert der Personwirde. Aber dennoch sind Institutionen oder Sozialprinzipien lediglich
auf diesen Wert bezogen. Sie sind nicht selbst Grundwerte. Die Unschuld des vulgaren Wert-Begriffs
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made:

o First one has to distinguish clearly between state-authorities, church-authorities and
civil society when placing questions of moral value-formation and the honouring of
substantial social norms on the agenda.

e And a corresponding distinction between “Grundrechte” , “Grundwerte” and “letzte

Werte” is to be made.?%

All of the participants in the debate agreed that state-authorities have the task of safe-
guarding (even by use of coercive power) the constitutional and most fundamental rights
of the citizens.?®? There also seems to be a wide agreement that constitutional basic
rights are rooted in vital ground-values recognised in society, — even if it may be charac-

terised by widespread diversity.

Let me, however, interject a remark that might seem obvious, but that should neverthe-
less be considered very much to the point: Schmidt distinguishes two political perspec-
tives, a state-perspective and a civil-society-perspective. But even if the distinction
might be of importance, it was the opinion of many representatives of the church that he
distinguished too sharply. A “dualism” between state and civil society cannot
successfully be maintained. Honecker for his part wishes to underline that:
“Der Staat, der Daseinsvorsorge im umfassenden Sinne leistet und dabei auch Fiir-
sorge fir die Kultur faktisch wahrnimmt, ist nicht der klassisiche Nichtinterven-
tionsstaat, der sich mit Polizeifunktionen begntigt. VVielmehr ist es auch Sache des
Staates, gemeinsame Uberzeugungen seiner Burger zu schitzen. Er schafft diese
Werte und Grundhaltungen nicht; aber er lebt von ihnen und kann sich deshalb nicht

indifferent und gleichgiltig ihnen gegentiber verhalten. Zudem sind die Staatsbiirger
doch nichts anderes als die Gesellschaft. Eine Abstinenz des Staates gegentber den

tauscht jedenfalls tiber seine Probleme hinweg. Daher soll der Begriff ‘Grundwerte’ hier nur sittliche
Grundeinstellungen bezeichnen und deswegen auch von Menschenrechten unterschieden werden. Uber-
dies wiirde ich es vorziehen, statt von Grundwerten von ethischen MafRstaben oder Grundnormen
ethischen Verhaltens zu reden. Da sich aber der Begriff ‘Grundwerte’ in der Diskussion eingebiirgert
und durchgesetzt hat, behalte ich ihn trotz Bedenken bei.” M. Honecker, Das Recht des Menschen.
Einflhrung in die evangelische Sozialethik (1978), p. 167f. In this way Honecker can distinghuish
between “Grundwerte” and “Grundrechte”, what means that he takes the former to provide us with
specific moral guidelines, while he holds that “Grundrechte sind in der Verfassung eines Staates
positivierte Menschenrechte”. 1bid, p.188.

2L Eor the term “letzte Werte” I refer to Martin Honecker, Das Recht des Menschen. Einflihrung in die
evangelische Sozialethik (1978), p. 189.

202 A remark might be to the point here: “Grundrechte sind in der Verfassung eines Staates positivierte
Menschenrechte”, according to Honecker. Cf. Das Recht des Menschen. Einfiihrung in die evangelische
Sozialethik (1978), p. p.188
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Grundwerten ist faktisch undurchfiihrbar.”?%®

After all it appears to me that this brings Honecker rather close to Helmut Schmidt’s
point of view. The active role of the state-authorities in the moral value-formation
should be very limited. In and of themselves, state-authorities might be expected to be
as far as possible morally neutral in controversial questions involving faith and compre-
hensive religious doctrines. But the state nevertheless needs a moral backing from the
citizens, — it is dependent on the “gemeinsame Uberzeugungen seiner Biirger”. And as
far as the Church is concerned, it can be expected that it, as an influential value-pro-
ducing association within society, will somehow contribute to the value-formation of

democratic societies,.

As remarked, many participants in the debate contested that the distinctions between
state and civil society, and between “Grundrechte” and “Grundwerte” could be drawn so
clearly and sharply as the “Bundeskanzler” in fact did.”® But it was obviously not easy
for church-leaders to say how far state-authorities should go in furthering certain moral
values by the means of coercive power and the legislative institutions. Even if the state
is dependent on fundamental moral values found in political society, it might be pro-

blematic for the state as such to be an advocate of particular moral doctrines.

As far as | can see, Honecker can in no way be said to be unappreciative of the position
taken by Bundeskanzler Schmidt. This is clearly evident from Honecker’s rejection of
those who criticise state-authorities for being concerned just with “ethischen Mini-

malia”.?®® Helmut Schmidt is, according to Honecker, correct in claiming that a modern

203\, Honecker, Das Recht des Menschen. Einfiihrung in die evangelische Sozialethik (1978), p. p.191.

294 Honecker takes Cardinal Hoffner, the leader of the Catholic Bishops conference, as an example of a
theologian, who is contesting that such a sharp distinction between (comprehensive moral) ground-
values and (legal) ground-rights can be clearly drawn: “Im Widerspruch dazu erklirte der damalige
kommissarische Vorsitzende der Deutschen Bischofskonferenz, eine solche Unterscheidung von Grund-
rechten und Grundwerten, fiir abwegig: ‘Grundwerte sind das Rechtsgut, der Inhalt der Grundrechte und
darum deren unaufgebbarer Bestandteil ... Der Staat hat ... die Grundrechtsgiiter, also die Grundwerte
mit seiner Autoritat und seinen legitimen Mdglichkeiten nicht nur zu respektieren, sondern auch zu
schiitzen, zu gewéhrleisten und zu férdern, z.B.in der Gesetzgebung tiber Ehe und Familie, in der Ge-
staltung der Gesellschaft, im Erziehungs- und Bildungswesen, im Ausbau des Systems der sozialen
Sicherheit, in der Mitgestaltung der 6ffentlichen Meinung. Hier ist auch der Schutz der Grundwerte
durch das Strafrecht zu nennen. Der Staat kann sich seiner Verantwortung fiir die Inhalte der Grund-
werte, wenn er sich nicht aufgeben will, nicht entziehen. Er ist weltanschauungsneutral, aber grundwert-
gebunden.” (Gorschenek, S.156).” The quotation is taken from M. Honecker, Das Recht des Menschen.
Einfihrung in die evangelische Sozialethik (1978), p. 190f.

05 Here Honecker obviously has in mind an article about “Aspekte der Freiheitsproblematik im Recht”,
written by A.Hollerbach in: Philosophische Perspektiven 5, 1973, S.29-41. Honecker stresses that

2
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state cannot have the task of promoting more than an essential minimum
moral values. How could the government of a modern pluralist and constitutional demo-
cracy maintain more than an ethical minimum-program without using methods that are

not worthy of modern constitutional democracies?*®’

But, according to Honecker, this certainly does not mean that a modern state should be
entirely neutral in all questions of significant moral value. There are obviously some
doctrines concerning the integrity and inviolability of the person which cannot be the
subject of political bargaining or compromising and which state-authorities should
themselves advance, protect and act upon. Honecker makes this quite clear:
“Auch theoretisch sind Grundrechte und Grundwerte nicht vollig voneinander zu
trennen. Die Anerkennung der Wirde der Person ist eine Wertentscheidung; zu-
gleich ist der Schutz der Menschenwdrde ein Grundrecht. Die Grundrechte beruhen
zumindest auf der Geltung eines Grundwerts, auf dem Grundwert des Person-Seins.
Diesen Grundwert kénnen Mehrheitsentscheidungen nicht aufheben. Er ist weder
Staat noch Gesellschaft verfligbar. Dieser Grundwert der Wirde der Person ist

sowohl Grundlagenordnung politischer Ethik wie Grundlage des staatlichen
Rechts.”?%®

And state-authorities have no reason to fear that upholding certain moral doctrines of
this kind, might be considered “eine staatliche Sanktion kirchlicher Wertvorstel-

lungen”.?® In matters touching upon the value and integrity of the person, political

“einmal ist gegen den Satz ‘Mit ethischen Minimalia ist kein Staat zu machen’ einzuwenden: Der Staat
kann als Maximum an Grundwerten rechtlich nur ein Minimum dessen schiitzen, was gesellschaftlichen
Gruppen fordern. Positive Wertoffenheit des Staates gebietet ihm aber, gesellschaftlichen Gruppen ein
Mehr an Verwirklichung ihrer Wertvorstellungen zu ermdglichen als er von der Gesamtgesellschaft
rechtlich erzwingen kann. Zum anderen sind Grundwerte VVoraussetzungen und Interpretationshilfen
von Grundrechten. Aber es ware geféhlich, eine vollstdndige Ethisierung des Rechts anzustreben, da
dies zu einer Uberbeanspruchung der Autoritét des Staates wie zu einer Juridifizierung des Ethos filhren
muRte. Insoweit hat der Einspruch von Helmut Schmidt recht. Die Differenzierung von Grundwerten
und Menschenrechten ist notwendig; eine auf den Dualismus von Recht und Ethos gegriindete Tren-
nung, Separierung der Menschenrechte von den Grundwerten aber macht das Recht zu einem wert-
freien, damit beliebig manipulierbaren Instrument der Ordnung sozialer Beziehungen und Verhalt-
nisse.” M. Honecker, Das Recht des Menschen. Einflihrung in die evangelische Sozialethik (1978), p.
192.

206 Maybe is the term “minimum” not the most appropriate in this connection. Neither Schmidt nor
Honecker will defend the idea that a modern state should just be a “minimum-state” in the sense that it
should merely be a kind of police-state with the negative task of punishing evil-doers. A modern state is
far more than that, according to Schmidt and Honecker. But | think both of them want to underline that
a modern state should be a minimum-state in the sense that it should just promote those ethical stand-
ards that are most fundamental and widely acceptable. A modern state cannot in itself use criminal law
or governmental power to enforce a “thick” moral conception.

297 | think this is also the main point of Bundeskanzler Schmidt: The coercive powers of the state should
normally not be used to settle controversies in matters of morality and religion.

208, Honecker, Das Recht des Menschen. Einfiihrung in die evangelische Sozialethik (1978), p. 191.

209\, Honecker, Das Recht des Menschen. Einflihrung in die evangelische Sozialethik (1978), p. 191.
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authorities simply cannot be allowed to be “neutral”.

Thus Honecker takes it for granted that there are or should be in society at least a mini-
mum of shared groundvalues (“Grundwerte”) - especially in areas affecting the integrity
and inviolability of the person. Such values have to be guaranteed by the state-authori-
ties, codified in form of legal rights, and effectively maintained. Beyond this, however,
state-authorities should not attempt to impose a value based homogeneity on society as a

whole.

How churches can most appropriately participate in the moral discussion and in the
value-formation within civil society is — of course — not fully clarified by Bundeskanzler
Schmidt. The theologian Martin Honecker has more to say in this respect, as shall be

more thoroughly explored in chapter 5.

2.5. Society —to be sufficiently ordered and unified by a
conception of justice?

In the last and concluding section of this main-chapter it should clearly be emphasised
how Rawls very consequently conceives of the unity of society. Note first please, that
both Rawls and Honecker clearly agree that the well-orderedness and unity of society
cannot just be achieved through a successful approximation to a pre-defined “ewige
Ordnung” #° Neither does social unity require that people have the same historical tra-
ditions, that they agree on religious values, believe in similar comprehensive doctrines

and are bound by shared communal bonds and attachments.

Rawls instead makes it clear that “political liberalism conceives of social unity in a
different way: namely, as deriving from an overlapping consensus on a political con-
ception of justice suitable for a constitutional regime.”211 In a well-ordered society

citizens should be supposed to have one final end**?

in common, the aim of justice
itself. Thus they are assumed to have a political and reasonable conception of justice, or

at least some essentially similar principles of justice, in common, — by which fair co-

210\, Honecker, Konzept einer sozialethischen Theorie. Grundfragen evangelischer Sozialethik (1971),
160f.

2y Rawls, Political Liberalism (1993), p.201

212 According to Rawls “a final end is understood as an end valued or wanted for its own sake and not
solely as a means to something else”, J. Rawls, Political Liberalism (1993), p.201
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existence and co-operation can be established and regulated. Vital principles of justice
are to be “materialised” in the very institutional scheme of society, in the procedures for
solving conflicts and in the framework for public reasoning. This is considered suf-
ficient for social unity and social co-operation. It is within such a shared framework that
communities, associations, groups and individuals can be supposed to be most fairly
situated. Vital principles of justice, when made the core of an overlapping consensus,

are themselves assumed to fill the role of a “common good” in society.

Let me close this chapter with some words from Honecker, which may clearly support

Rawls’ view:

“Wihrend eine metaphysisiche ontokratische Staatslehre Gerechtigkeit als ewige
Ordnung begreift, wird sie im gesellschaftlichen Prozess zu suchen und zu
verwirklichen. Die Gerechtigkeit liegt nicht vor, sie kann nur das Ergebnis eines
demokratischen Consensus sein.”**

2B\, Honecker, Konzept einer sozialethischen Theorie. Grundfragen evangelischer Sozialethik (1971),
p.160f.
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3. PLURALISM AND THE PROBLEM OF COMPRE-
HENSIVE DOCTRINES

3.1. The problem

In the previous chapter | argued that a society can be well ordered and sufficiently uni-
fied even if it lacks a professed religious basis from which moral doctrines and ethical

values can be derived.?**

Admittedly it seems unlikely that there could be within modern
societies any religiously grounded moral doctrine capable of providing us with a widely
acceptable moral platform and serving as a common value basis for coexistence and co-

operation. In Rawls’ own words:

“The religious doctrines that in previous centuries were the professed basis of
society have gradually given way to principles of constitutional government that all
citizens, whatever their religious view, can endorse. Comprehensive philosophical
and moral doctrines likewise cannot be endorsed by citizens generally, and they also
no longer can, if they ever could, serve as the professed basis of socie‘[y.”215

It is certainly the case that the widespread “pluralism” in questions of values and moral
standards in modern society instils a sense of urgency to reconsiderations of funda-
mental issues concerning coexistence and the required minimum of consensus.

Although pluralism®® can be peaceful, it may equally well lead to sharp conflicts.

If a situation of “bellum omnium in omnes” is to be avoided, society needs to develop
regulative political principles that can serve as a basis for a fair coexistence among the

various parties of a highly pluralistic society. But the problem is that there seems to be

214 This does not mean that religious doctrines should not play a role in the value-formation of society, as

I hope to show clearly, — when discussing Honecker’s model of “Vermittlung” and Rawls’ idea of a
consensus endorsed “from within” the different comprehensive (religious) doctrines themselves.
215 3. Rawls, Political Liberalism (1993), p.10

216 Many have adopted a rather negative attitude to the phenomenon of “pluralism”, — for different
reasons. Gregor McLennan writes that: “More loosely still, pluralism indicated a certain type of
temperament, a particular psycho-personal frame of mind. In this sense, ‘pluralism’ is not significantly
different from the general gist of ‘liberalism’, an equally unpopular state of intellectual being for radi-
cals of the 70s stamp. Taken that way, pluralism as an outlook on life and politics could be expected to
appeal to the overly-tolerant, pseudo-tolerant, ostensibly humanistic, and intellectually eclectic sort of
person; the sort of person who does not really have clear opinions on anything; the well-meaning type
who, deep down, does not fundamentally want to question or change society; the faint-hearted ones,
hesitant even about pushing academic sociology or political science to their full critical potential; the
sort of people who fiddle while Rome burns.” G.McLennan, Pluralism (1995), p.1f. But McLennan also
adds: “Nevertheless, pluralism is nowadays part of the ‘structure of feeling’ of the critical wing of

western intellectual culture to a degree that would have been unthinkable even 10 or 15 years ago.”
Ibid., p.2.
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no substantial value-system, religious or secular, that can serve as an acceptable and
shared moral basis for coexistence and social co-operation in modern societies.
According to Rawls it is a typical and permanent feature of liberal democracies that
citizens and associations may legitimately subscribe to different and even “incompa-
tible”?'” comprehensive moral and religious doctrines. And since these doctrines have
widely competing conceptions of what is good and valuable, it seems unfair for one of
the parties to impose on society as a whole a value-system that could not in the long run
be willingly endorsed, honoured and maintained by (nearly) all citizens. One simply
cannot ignore the problem of diversity (value-pluralism), when attempting to establish a

shared basis for coexistence and social co-operation for society as a whole.

The fact of pluralism was a constant underlying problem in the previous chapter. This

“fact”, as understood by Rawls, is well described by Thomas Pogge as follows:

“Das 'Faktum des Pluralismus' ist die von Rawls behauptete Tatsache, dal3 eine
Einigung auf eine umfassende religiose, philosophische oder moralische Welt-
anschauung oder Konzeption des Guten in einer freiheitlichen Gesellschaft keinen
Bestand haben kann, daf3 solche Werte immer umstritten sein werden.” [And Pogge

adds] “... daf3 das Faktum des Pluralismus auch ohne Unvernunft und Boswilligkeit
Bestand haben wiirde.””?*®

In this chapter I analyse the role that the phenomenon of pluralism plays within the
respective thought of John Rawls and Martin Honecker.?*® Pluralism should neither be
ignored as a “positive premise” (since it is connected with freedom) nor as a “negative”
premise (since it is a threat to social unity) when conceiving of a political philosophy, or

working out an appropriate theological conception of social ethics for modern societies.

Let me sum up: The apparent paradox before us is that a shared professed value-basis
cannot be established in modern pluralist societies, and yet modern pluralist societies

stand in urgent need of morally grounded principles that can serve as a basis for fair

217 The notion of “incompatibility” is used by Rawls himself. By using this term I think he wants to stress
two important things: First that different comprehensive doctrines, existing in modern societies, might
have so different focus-points that they should better be considered incomparable. And secondly | think
incompatibility also means that different comprehensive doctrines might provide people with competing
“truths” about the same issues, what makes it unlikely that people should come to any kind of agreement
about these issues in foreseeable time.(The possibility that people can change their minds — even in
matters of the strongest “truths” they hold, should, however, not be excluded).

218 1 Pogge, John Rawls (1994), p. 135f.

19 The amount of literature concerning the issue of pluralism is enormous. | therefore have to limit
myself, and of course | shall especially concentrate on the main works of Rawls and Honecker.
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coexistence among the various parties in spite of the competing religious and moral

doctrines they might hold.

3.2. Pluralism
3.2.1. Explaining the terminology

Collins Dictionary of Sociology offers the following explanation of pluralism:

“The original use of the term was in association with opposition to the Hegelian
conception of the unitary state. ...the most important use of the term in modern
sociology and political science is the suggestion that modern Western liberal demo-
cracies are pluralistic polities, in which a plurality of groups and/or elites either
share power or continuously compete for power.”220

There are three things worth noticing here:

e [t is particularly focused on “Western liberal democracies™ as societies with a pro-

nounced pluralism.

e These modern democracies can be supposed to be divided into different (interest-)

groups.

e The different parties continuously compete for power, — or/and have to share power

(in a way that is acceptable from the perspective of each group).

Pluralism and liberalism are often taken to be very closely related. Pluralism can hardly
thrive without a liberal attitude. There is within liberalism a built-in respect of plural-

ism.

In his book Political Liberalism (1993) John Rawls makes it quite clear at the very

outset what characterises modern democracies as pluralist societies,

“a modern democratic society is characterized by a pluralism of incompatible yet
reasonable comprehensive religious, philosophical, and moral doctrines. No one of
these doctrines is affirmed by citizens generally. Nor should one expect that in the
foreseeable future one of them, or some other reasonable doctrine, will ever be
affirmed by all, or nearly all, citizens.”?4

In this quotation the aspect of “power” is not directly addressed. But there are three

220 Collins Dictionary of Sociology (Eds. D. Jary and J. Jary, 1991), p. 473.
221 3 Rawls, Political Liberalism (1993), p.xvi.
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other aspects that are focused here, namely that,

e people in modern societies hold doctrines (religious, moral or philosophical) that are

incompatible,

o the different doctrines that exist side by side, might nevertheless be considered

reasonable,

o there is no reason to believe that any one of the many (religious, moral of philo-

sophical) doctrines shall be universally approved of in the foreseeable future.

Thus, pluralism, as used by Rawls, normally means nothing else than that there is in
society a diversity of moral, religious and philosophical doctrines. But this kind of
pluralism provides us with a political problem, for the views and values held by dif-
ferent groups and individuals are to a wide extent competing doctrines. And then the
problem that was suggested in Collins Dictionary of Sociology, gets urgent for Rawls as
well: From a political point of view should the competing groups — even when holding
conflicting doctrines — simultaneously be coexistent parties, sharing the power belong-

ing to society as a whole.

When I use the notions “value-pluralism” or “moral pluralism” in my thesis I want to
stress one essential aspect of pluralism, - an aspect that is very much focused by Rawls

as well as by Honecker.??

Nicholas Rescher has, even as strongly as Rawls (and Honecker) made it clear that there
is no reason to believe that value-pluralism should in the foreseeable future be over-

come. He stresses instead that “value disagreement is not only fundamental but also

ineliminable”??:

“As long as people think themselves to have good reason for prizing things dif-
ferently — for making different assessments in point of value, significance, im-
portance, and the like — that is, so long as people are people, beings with a value-
structure of their own, consensus, however attractive in the abstract, is not in the
concrete a practicable or even desirable state of affairs. A fundamental variability of
reflective evaluations in point of values, ideals, aims, and aspirations prevails among

222 Very often, when I just use the term “pluralism” I mean “value-pluralism” more specifically. This
should be obvious from the context.

223 N, Rescher: Pluralism. Against the Demand for Consensus (1993), p. 131. By this I think that Rescher
wants to stress that pluralism is ineliminable in the sense that it cannot be expected to be eliminated by the
means of reasonable and morally acceptable means.
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people, engendering a pluralism in cognitive, practical, doctrinal, and even political
regards. In sum, value dissensus inheres in human condition.”*%*

A distinction may appropriately be made between pluralism in terms of cognitive
matters (knowledge and beliefs) and pluralism in axiological matters (values and ends).
Rawls’ suggests that it might be much easier to agree on matters of science and “hard”
knowledge than on matters of politics and ethics.?® It might, however, be very difficult
to introduce a sharp fact-value divide, thus making ethics a non-cognitive matter while
knowledge produced in other fields should be unproblematically certain, and I don’t
think that Rawls is making this sharp separation either. I believe that Rescher might be
right, that:
“Evaluative disagreement is basic to disagreement in general. Even factual dis-
agreement generally roots in evaluative conflicts, arising when different parties
apply different norms and standards to the evaluation of evidence, and thus bring
different cognitive values to bear. Cognitive valuation calls for according sig-
nificance to certain considerations, seeing certain matters as important, and taking
certain cases to be archetypical — or at least highly relevant. Such cognitive values

involve taking a particular approach to determining the bearing of ‘the objective
facts’, and indicate an evaluative response to an objective situation.” 226

By emphasising the phenomenon of value-pluralism in society, | want to underline that
there is a wide range of moral doctrines, norms and evaluative standards that might be
considered substantially incompatible or conflicting in some essential respect. Such
value-pluralism may be considered a permanent feature of modern democratic societies.
This is taken for granted by Honecker as well as by Rawls who do not appear to think it
necessary to confirm or document the existence of this kind of pluralism by producing

empirical investigations and statistical surveys.??’ But it is nevertheless emphasised that

224 N, Rescher: Pluralism. Against the Demand for Consensus (1993), p. 132.

225 This seems to be implied in the question set forth by Rawls: “Why does not our conscientious attempt

to reason with one another lead to reasonable agreement? It seems to do so in natural science, at least in
the long run.” John Rawls, Political Liberalism (1993), p.54.
226 Nicholas Rescher: Pluralism. Against the Demand for Consensus (1993), p. 135.

227 | western societies, for instance in the Norwegian society, many scientific surveys concerning these
issues have been made during the last years. And there can be no doubt that statistical surveys to a very
wide extent support Rawls’ way of describing “the fact of pluralism”, although the degree of diversity
concerning moral, religious and metaphysical issues can obviously differ. Cf. to these questions for
instance O. Listhaug and B. Huseby, Values in Norway 1990: Study, Description and Codebook (I1SS-
rapport nr. 29, 1990). Institutt for sosiologi og samfunnsvitenskap, Universitetet i Trondheim 1991. This
report is part of the Norwegian investigation following from an international value-survey carried out in
more than 20 countries all over the world. Cf. also O. Listhaug, Norske verdier 1982 - 1990: Stabilitet og
endring (Rapport nr. 30). And in 1991 a similar survey about religious belief and religious values was
carried out by the International Social Survey Programme in 14 countries. Cf. P. K. Botvar’s comments on
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such pluralism is a “fact” in modern societies, so much so that Rawls finds it

appropriate to use the phrase “fact of pluralism”.

So far I have shown that the notion of pluralism should be specified by the use of predi-
cates like “moral”, “religious”, “political” etc. For my own part | am especially con-
cerned about the problems provided by value-pluralism, which makes it so problematic

to go for a basic moral consensus in modern pluralist democracies.

Liberals like Rawls emphasise that the widespread and radical diversity makes coexis-
tence and co-operation difficult, but they nevertheless also stress that some kind of con-

sensus is both required and attainable.

3.2.2. Pluralism and liberalism as twins?

As suggested in the initial explanation of “pluralism” taken from Collins Dictionary of
Sociology, pluralism and liberalism seem to be very closely related. The philosopher
Charles Larmore, however, contests that there is such an “intimate” connection between
liberalism and pluralism:
“A prevalent view about the moral sources of liberalism is that it arose out of the
acceptance of value pluralism. Liberalism and pluralism are indeed often thought to
be intimately connected ideas. Pluralism is often considered an essential part of the
basis of liberal principles of political association. And a liberal political order is in
turn often perceived as one that guarantees and fosters a pluralistic society. | believe

that this view is importantly mistaken. Liberalism does not draw its rationale from
an acceptance of pluralism, nor must it seek to promote its virtues.”*?®

The reason for this somewhat surprising statement from Larmore, however, is that he
holds that “pluralism” should most properly be distinguished from the idea that “reason-
able people tend naturally to disagree about the comprehensive nature of the good

life 99229

According to Larmore pluralism should be understood as a philosophical doctrine about

the Norwegian part of this survey in: Religion uten kirke. Ikke institusjonell religigsitet i Norge, Stor-
britannia og Tyskland (Rapport 10,1993). Cf also Kai Ingolf Johannessen: “Pluralisering av den kristne
moral?”, Tidsskrift for Kirke, Religion og Samfunn (No 11992), p.41-48. Cf. also P. Repstad: “Tro uten
kirke”, Ibid, p.3-14. All the survey-material demonstrates, | think, that a considerable amount of value-
pluralism in modern western societies can easily be documented. But as already emphasised, Rawls just
takes “the fact of pluralism” as a given fact.

28 ¢ Larmore, The Morals of Modernity (1996, The quotation is taken from a preliminary edition, given
me by the author), p.263.

29, Larmore, The Morals of Modernity (1996, preliminary edition), p.263
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the nature of value, and as such it is to be contrasted with alternative philosophical value
-theories like monism (and dualism). The pluralist (as well as the dualist) would certain-
ly deny that there is just one such ultimate source of value. Instead, the pluralist claims

that there are multiple independent sources of value.?*

But this means that the question whether a doctrine of pluralism is philosophically true
should not be confused with the political question of how a society can most appropri-
ately uphold a legitimate diversity of doctrines (some of which might be pluralist doc-
trines and some of which might be monist or dualist doctrines). The pluralist doctrine is
in itself a very controversial doctrine.** And if political liberalism was dependent upon
the truth value of pluralism as opposed to monism, it would be similarly controversial.
Such a philosophically comprehensive and controversial liberalism would be at odds
with the ideal of impartiality that has been an essential feature of liberalism when facing
existing disagreement concerning diverse philosophical doctrines and conceptions held
to be true by different citizens. But according to Larmore there is nothing within the
conception of liberalism that requires us to hold a philosophical doctrine of pluralism to

be true.

The intuitive tendency to treat pluralism and liberalism as twins may be attributable to
the fact that both doctrines are relatively modern phenomena, — and therefore have some

vital background-premises in common. Both developed in a world confronted with an

232

emerging metaphysical-religious disenchantment™“, — a world where many people no

230 The question which of the doctrines — either pluralism or monism — should be given the upper hand,

is, however, not without relevance for the problem of handling value conflicts, what Larmore admits: “The
purportedly single source of value should be able to provide a common basis for determining, in given
situations, the respective weights of the conflicting commitments. Pluralism harbors no such guarantee of
solvability. In its lights, conflicting values can stem from different ultimate sources, and when this is so,
there can be no assurance of a resolution. ...[But] sometimes we can find a solution to a conflict, not by
appealing to a common denominator of value, but simply by recognizing that one consideration carries
more weight than the other. Value commitments may be, in other words, comparable without being com-
mensurable, the directives they offer in a given situation being rankable without appeal to a common
standard.” C. Larmore, The Morals of Modernity (1996; preliminary edition), p.269.

231 «Whether true or false, pluralism is an eminently controversial doctrine. It has been, as Berlin has
emphasized, a peripheral view in the history of Western thought. It is incompatible with the religious
orthodoxies which have sought in God the single, ultimately harmonious source of good. If political
liberalism rested essentially on the acceptance of pluralism, it would itself amount to a very controversial
doctrine. Yet liberalism’s primary ambition, I believe, has been to find principles of political association,
expressing certain fundamental moral values, which, to as great extent as possible, reasonable people may
accept, despite the different views about the good and about religious truth which divide them.” C. Lar-

more, The Morals of Modernity (1996, preliminary edition), p.265

232 In Norway Knut Lundby has clearly considered pluralism an inherent aspect of secularisation: “Seku-

lariseringen fremtrer i ulike former i det sen-industrielle samfunn. Vi skiller mellom privatisering av
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longer recognised a divine highest good, — or at least not the same highest good. In
pluralist societies there was no recognisable highest good or an overarching value, —
there was no intelligible divine and hierarchical order or an ultimate aim, that could be
recognised by all inhabitants. Instead it seemed most reasonable to accept that there are
really multiple sources of value. Genuine pluralism can in a way be considered a result
both of recent metaphysical “disenchantment” and of the loss of the unifying force

inherent in religion.

Political liberalism, however, facing the same features of modern societies as the more
dogmatic pluralists, has not drawn decisive doctrinaire conclusions from the modern
metaphysical disenchantment. Liberals can instead accept and respect that there are
many reasonable citizens in modern societies, for instance many citizens with a
Christian perspective on society, who take the course of history to be in some deeper
way in accordance with the plan of God, i.e. with a divine order and will. Political
liberalism, with its respect of actual diversity, should for instance respect that some
people might reasonably trust in the providentia dei and try to lead their moral life in
accordance with a particular value-order as defined by the one God in the Holy
Scripture. Political liberalism should better not make a philosophical doctrine of

pluralism an axiom of its own.

I think that Larmore argues quite convincingly for the view that pluralism, as he under-

stands it, should be held apart from political liberalism as such. We should notice the

religionen, religigs og ideologisk pluralisme, foruten kirkelig og anti-kirkelig interessearbeid.” K. Lundby:
Sekularisering i Norden - studert gjennom programmer om kirke og religion i radio og tv (Stensil nr. 35,
1974) p.(2). And Lundby also emphasises that “Sekulariseringen forer til at kirkereligionen mister sitt
monopol som ramme rundt samfunnet, og dermed til en religigs og ideologisk pluralisme (Berger 1967,
s.135). Heretter betegner vi denne kort og godt som ‘pluralisme’. Ogsé pluralismen ma forstas pa bak-
grunn av de strukturelle endringer frem mot industrisamfunnet...” (Ibid., p.36). Pluralism has according to
Lundby certain consequences within many fields, — for instance concerning the role of the state: “Plural-
isme er altsa differensiering. ... | en pluralistisk situasjon opptrer staten som en oppmann mellom religi-
gse konkurrenter. Ogsa i land med statskirke, hvor én kirke formelt favoriseres, er staten i realiteten til-
naermet ngytral i forhold til ulike kirkesamfunn og livssyn-retninger. Statens oppmannrolle vis-a-vis
konkurrerende religigse grupper er sldende lik den rolle staten spiller i en liberalistisk laissez-faire-
gkonomi. | en slik gkonomi begrenses statens rolle til & sgrge for orden mellom konkurrenter som forut-
settes & vare uavhengige. Denne likhet mellom gkonomisk og religigs fri-konkurranse er langt fra til-
feldig. ... De har retter i den samme kapitalistisk-industrielle utvikling, og i de samme liberalistiske og
individualistiske idéretninger.” (Ibid. p. 37). And the consequence of such pluralism is accordingly that
religions have to compete with other religions (and denomination) as well as with ideologies and popular
philosophies, offering their “products” within the marketplace of free societies, under the protection of an
impartial state. As a historical sketch the thesis of Lundbye might to a considerable degree be considered
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distinction. Larmore has pointed to an important distinction.”* If we are not at least
aware of this distinction between a doctrine of philosophical pluralism on the one side
and the idea of reasonable disagreement on the other, it might sometimes lead to con-
fusing and unpleasant results. What liberalism should really take into account is not as
much philosophical pluralism, as the different phenomenon of reasonable disagreement.
Liberalism and pluralism should therefore not be considered twins according to

Larmore.

But if | now turn to the conception of John Rawls, it is not concerned with Larmore's
sharply drawn distinction between pluralism on the one hand and reasonable disagree-
ment on the other hand. Although Larmore criticises Rawls for this, he simultaneously
admits that:
“At one point, indeed, he [Rawls] seems close to acknowledging the difference
between the two notions. See his The Domain of the Political and Overlapping

Consensus, New York University Law Review, vol. 64, no.2 (May 1989), p.237
(footnote 7).”234

In my opinion there can be no doubt that when Rawls normally points to “the fact of
pluralism”, he just wants to stress the phenomenon that there is in society a diversity of
moral, religious and philosophical doctrines. And according to Rawils it has to be con-
sidered unlikely that people within modern democracies should ever agree upon the
same overarching comprehensive conception of the good. And the persisting situation of
“pluralism” also means that it would be unfair to attempt to draw political conclusions,
affecting all citizens, from controversial doctrines that are recognised just by some of

235

the citizens. “*> (Larmore would obviously agree with Rawls in this respect.) Political

appropriate, but the relation between “pluralism” and the conception of liberalism should in my opinion
be taken as far more complex.

233 Let it be inserted here that in the article on “pluralism” in Encyclopedia Americana, Vol. 22, 1979,
written by D. C. Williams, it may likewise be underlined that pluralism “... is generally contrasted with
monism, in which all things manifest just one substance or principle, and with dualism, in which they
manifest just two.” But it is more in accordance with Rawls’ view when he continues: ‘“Pluralism as a
political theory holds that sovereignty does not, or should not, reside in a single group, order or organi-
zation of men, but in a cooperation and consensus of many groups.” (p. 258).

2%, Larmore, The Morals of Modernity (1996, preliminary edition), p.297 (Footnote 6).

2% One might say that to a wide extent it is the very “fact of pluralism”, as Rawls understands it, that
makes it so urgent for him to advance a conception of justice as fairness. This is clearly seen by Thomas
Pogge: “Damit soll eine Gesellschaft moglich werden, in der eine grolere Vielfalt miteinander konkur-
rierender Lehren gleichberechtigt koexistieren kann durch ihre gmeinsame Anerkennung einer Gerechtig-
keitskonzeption, deren Voraussetzungen mit jeder von ihnen vereinbar sind. Rawls betrachtet es als einen
wichtigen Vorteil einer Gerechtigkeitskonzeption, daf sie eine gleichberechtigte Koexistenz maglichst
vieler verniinftigen Lehren ermdglicht.” T W. Pogge, John Rawls (1994), p. 144.
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liberalism is without doubt very much concerned with the issue of reasonable disagree-
ment in modern political societies, while the issue of philosophical pluralism as opposed

to monism and dualism is systematically avoided.

Taking pluralism in the Rawlsian sense, one might say that liberalism is closely related
to the fact (and the problems) of “pluralism” as a political phenomenon most typical of
modern societies. Of course one should not deny that the term “pluralism” might plau-
sibly be understood in very different ways, but I think that the way Rawls uses the term
is sufficiently precise and also very much in accordance with an ordinary understanding.

There should therefore be no confusion regarding Rawls' use of the term.

Quite apart from the fact that Rawls and Larmore differ in terminology®*®, both of them
are very much concerned with the phenomenon of diversity and reasonable disagree-
ment as essential features of modern democratic societies. And this kind of diversity
without doubt gives important premises for political liberalism. While liberalism and

pluralism in the Rawlsian sense are not twins, they are nevertheless closely related.

3.2.3. Pluralism in Honecker’s “Grundrif der Sozialethik”

I think that the theologian, Martin Honecker's understanding of pluralism closely
parallels that of Rawls:
“Pluralismus, Vielfalt kennzeichnet die moderne Lebenswelt. ... Pluralismus ist in
einem ein normativer und deskriptiver Begriff. Zunéchst ist Pluralismus ein Faktum,
namlich die Vielfalt der Meinungen, Gruppeninteressen in einer Gesellschaft. Die
Anerkennung des Rechts auf Glaubens-, Gewissens- und Meinungsfreiheit und die

Zulassung einer Mehrzahl von Verb&nden und Gruppierungen (z.B. Parteien, Tarif-
partner) fiihrt notwendig zu einer pluralistischen Struktur der Gesellschaft.”?*’

Note that Honecker takes pluralism to be both an empirical and a normative phenome-
non. Just as Rawls he takes for granted “the fact of pluralism”. And not unlike Rawls,
Honecker also holds that there are certain essential moral values implicit in pluralism,

such as for instance a virtue of toleration, a recognition of an elementary liberty of

236 . . . . . . .
This difference in terminology is, however, not so systematic and clear. Larmore can sometimes use

the term “pluralism” in much the same way as Rawls uses the term, for instance when he refers to “those
two characteristically modern phenomena — the pluralism of ideals of the good life and the existence of
reasonable disagreement about which ideals are preferable — that stand at the centre of liberal thought.” C.
E. Larmore, Patterns of Moral Complexity (1987), p.73.

237 M. Honecker: Grundrils der Sozialethik (1995), p.642.
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conscience, and the freedom for different groups and associations to practice their

religion, hold different kinds of morality and promote their beliefs publicly.

Honecker is very much aware of the distinction that Larmore makes (as discussed
above), but he tries at the very outset to make it clear how he wishes to use the notion of
“pluralism” within the context of social ethics, and thereby avoids the kind of confusion
that Larmore has pointed to. Honecker explicitly distinguishes between a philosophical
doctrine of pluralism and pluralism as the kind of diversity that is characteristic of

238

modern societies.”™ The latter refers to the “plurality” of associations, interests, life-

projects and moral and religious conceptions that (legitimately) exists in society.?*

Honecker is concerned both with the political and with the religious aspects of plural-

ism, as well as with the plurality of moral views, doctrines and values within the wider
domain of society and within the more limited domain of the church(es). And in fact he
pays scant attention to the doctrine of “philosophical pluralism” as opposed to monism

and dualism in his further writing.

It is hardly surprising that Martin Honecker, a theologian, is directly concerned about
the Church's social role in the context of widespread pluralism. The chapter of Grundrifl}
der Sozialethik, where he explicitly concentrates on pluralism, is accordingly called
“Kirche im Plualismus”.?* In this chapter Honecker considers both the problem of

”)241

pluralism in a wider political field (“Gesellschaftlicher Pluralismus as well as the

238 «Neben einem Pluralismus gesellschaftlicher Krifte und dem innerkirchlichen Pluralismus ist das

Pha&nomen eines Pluralismus in derPhilosophie zu erwéhnen. Der Pluralismus in der Philosophie richtet
sich gegen eine einlinige Wirklichkeitssicht (z.B. Monismus oder Dualismus). ... Im folgenden geht es
allein um den gesellschaftlichen Pluralismus, um Demokratie, Konflikt und Kompromif3, Toleranz etc.”
M. Honecker, Grundri der Sozialethik (1995), p.643.

239 One might try to avoid the term “pluralism” in these connections, as does for instance lan Markam in
his book Plurality and Christian Ethics. He consequently uses the term “plurality” instead , but his
reasons for doing so are very special ones: “lan Markham wishes to avoid the term ‘pluralism’ as he be-
lieves it to be too identified with John Hick and with the specific problem of Christianity’s relationship to
other religions.” (Cf. the editor, R. Gill’s, preface to I. Markham’s book “Plurality and Christian Ethics”,
New Studies in Christian Ethics, 1994, p.xi.) In my opinion there might be some good reasons for disting-
uishing between “pluralism” and “plurality”. But it makes little sense to do so consequently in my thesis,
since it is difficult to apply a distinction that Honecker (as well as Rawls) would not use in the same
meaning or should obviously not find appropriate: “Als Sprachregelung hat es sich nicht als sinnvoll
erwiesen, zwischen Pluralitit und Pluralismus zu unterscheiden. Pluralitat wére danach legitime Vielfalt,
Pluralismus die Ideologie der Unverbindlichkeit, Relativismus. Pluralitat ware legitim, Pluralismus hin-
gegen illegitim.” M. Honecker, Grundri3 der Sozialethik (1995), p. 646.

240\, Honecker, Grundrif3 der Sozialethik (1995), pp.642-648.
24\, Honecker, Grundrif3 der Sozialethik (1995), pp.642-645.

92



problem of pluralism within the universal church (the interdenominational problem) and
the pluralism within the different denominational churches themselves (the intradenomi-

national problem).?*?

Let me now add: In a way Christian Churches are trained in handling both intra-de-
nominational and inter-denominational disagreement. Different churches have for a long
time participated in the ecumenical dialogue, each of them bringing with them their
particular tradition and denominational characteristics. In ecumenical negotiation and
discourse, however, the question can usually not be avoided: Which “truths” have to be
accepted as an absolute minimum on different levels of co-operation? Some “truths”
concerning worship, eucharistic community and baptism are often given the status of an
“articulus stantis et cadentis ecclesiae”, i.e. they are often reckoned as a sort of “consti-
tutional essentials” within the church. Disagreement on such crucial issues may make
mutual recognition and reconciliation nearly impossible. But there remain many issues
which do not invoke the question of “Truth” with a capital-“T”. There are, for example,
questions concerning the most appropriate way of organising the church, and there are
vital and extremely complex issues of how to assess issues of social ethics and politics
form a Christian point of view. One could say that overcoming disagreement between
the different denominations of the Christian Church, might to some extent be considered
easier than establishing a consensus in society as such, since church-consensus always
sets out from some common premises given in the Bible as a shared normative source.
(Although the hermeneutical approach might differ radically). On the other hand, attem-
pting to reach beyond a merely situational and practical co-operation, to overcome deep
diversities between the churches seems extremely difficult, just because there is no way

the ecumenical debate could entirely suspend the question of truth.

The problem of pluralism, which John Rawls considers, is in many respects different
from that of the ecumenical debate of the churches. There is for Rawls no kind of reve-
lationary truth nor any kind of holy documents to be taken as a recognised point of de-
parture. Rawls has to take another point of departure for his consensual efforts. More-
over, he has to set the question of truth itself aside (or at least in brackets) when seeking

for a shared political solution. And so the normative premises, the practices and the

242 What concerns “Kirchlicher und theologischer Pluralismus”, cf. M. Honecker, Grundrif3 der Sozial-
ethik, (1995), pp.645-648.

93



methods of the ecumenical consensual work cannot directly be taken as a model for

establishing an overlapping consensus about the institutional scheme of society.

My thesis focuses mainly upon the pluralism in society (and the related issue of a
morally grounded consensus for the basic organisation of society) although this issue
and the problem of pluralism within churches, cannot be kept sharply apart. But plural-
ism within the church, as well as the conflicts between Christian churches and the many
religions, shall only be considered in so as far as it might contribute to illuminating
pluralism as an issue within social ethics and as a phenomenon of public interest.?*® It is
well worth noticing that Honecker in fact discusses general aspects of pluralism, that

concern all citizens, even in the chapter about inner-ecclesiological pluralism.

In addition, it should not be ignored that Honecker’s perspective is primarily theo-
logical, — even when he considers pluralism as a phenomenon of the political society.
(“Gesellschaftlicher Pluralismus™). And from a theological perspective it might appro-
priately be asked: Why should people holding conceptions of social and political ethics
that are based on theological premises, judge pluralism in much the same positive way
as is the case within a Rawlsian version of liberalism? From an ideal®** theological point
of view it seems as plausible to say that if pluralism is closely connected with modern
secularism, and with an abandoning of a particular Christian perspective on society, one
should rather not expect Christians to approve whole-heartedly of the existing pluralism.
Instead, one should expect that Christians would try to overcome it (with all morally
acceptable means open to them). And why should it be taken for granted that free and
rational, reasonable and honest citizens will disagree permanently and radically in mat-
ters of religion, morality and values of social-ethics? There is no logical reason why it
should necessarily be considered utopian to hope that most people might some day re-
cognise and embrace essential Christian values as the most appropriate basis for coexist-

ence and social co-operation, even within democratic societies.

However, there is little doubt that Honecker takes pluralism as an irreversible fact, that

is closely connected with moral ideas of toleration and freedom of conscience. And

243 | think that the book Mange religioner - en etikk (ed. Lars @stnor, 1995), illustrates how different
aspects of religious pluralism might also be publicly very relevant.

244 Rawls is always working first within the field of “ideal theory”. Why shouldn’t theological social
ethics do just the same, — before behaving “realistically”, making necessary compromises and choosing
the second best?
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from Honecker’s theological perspective pluralism is not considered a regrettable fact. It
seems as if he takes for granted both that pluralism is the natural outcome of people’s
free reasoning in matters of morality, politics and religion, and that existing pluralism in
modern societies could only be overcome at the cost of elementary human rights. The
first assumption might perhaps be disputed, the latter seems to be beyond reasonable
doubt.

In my opinion Honecker’s approach to pluralism is not very unlike the attitude that
Rawls expresses in Political Liberalism. Although both Honecker and Rawls assess
pluralism in a positive way, both of them are simultaneously aware of the problems that
pluralism obviously provides for maintaining a required minimum of social unity. Thus
Rawls, especially in his more recent writings, elaborates in some detail his idea of an
overlapping consensus within which a reasonable pluralism is still supposed to thrive.
And Honecker foresees that an escalation of pluralism might undermine social commit-
ment to essential human rights and values, and therefore he stresses that there has to be
drawn a “Grenze zwischen legitimen und illegitimen Pluralismus...”***. Even if plural-
ism is in no way a regrettable fact, it should not be without structure and limits. A moral
minimum-basis that cannot so easily be relativised, has to be maintained, — beyond all

existing discord.

3.2.4. Reasonable and not reasonable pluralism

It seems as if Rawls — like Honecker— finds it appropriate to distinguish between two

kinds of pluralism. Adopting a distinction from Joshua Cohen®*® he writes that,

“a democratic society is marked by the fact of reasonable pluralism. ... the diversity
of reasonable comprehensive religious, philosophical, and moral doctrines found in
modern democratic societies is not a mere historical condition that may soon pass
away; it is a permanent feature of the public culture of democracy. Under the politi-
cal and social conditions secured by the basic rights and liberties of free institutions,
a diversity of conflicting and irreconcilable — and what’s more, reasonable — com-
prehensive doctrines will come about and persist if such diversity does not already
obtain. This fact of reasonable pluralism must be distinguished from the fact of

25 M., Honecker, Grundrif3 der Sozialethik (1995), p.647

24 . . . . . . S
® <l am grateful to Joshua Cohen for instructive discussion on this point; and also for insisting on the

importance of the distinction between reasonable pluralism and pluralism as such ...These matters he
discusses in illuminating detail in “Moral Pluralism and political Consensus”, The idea of democracy,
edited by David Copp and Jean Hampton, Cambridge: Cambridge University Press, 1993.” J. Rawls,

Political Liberalism (1993), p.36.
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pluralism as such.”?#

Rawls distinguishes “pluralism as such” from a “reasonable pluralism”. The latter is
more specific and should be positively assessed. And thus one might say that the way

Rawls conceives of pluralism is not without normative aspects.

By distinguishing between reasonable pluralism and pluralism that is not qualified as
reasonable, Rawls in my opinion tries to solve the problem resulting from the ambiguity

inherent in pluralism itself. “Pluralism as such” or “simple pluralism” as he also calls

-t248

it™™, might be rather critically assessed, while pluralism, as far as it can be qualified as

reasonable, is definitely to be considered a “good”, closely connected with liberty of

conscience, freedom of thought and toleration.

But even if one can accept that it is very important to make a distinction like this, it is

not an easy distinction to defend and to employ. One is confronted with the problem of
how to decide what should count as reasonable and as a legitimate kind of pluralism in
modern societies, and how to decide which doctrines, conceptions and practices are for

instance to be ruled out as not reasonable.

In Political Liberalism Rawls frequently uses the notion “reasonable” to qualify

different phenomena:

“Rawls refers to reasonable principles of justice, reasonable judgements, reasonable
conditions on a process of construction, reasonable decisions, a reasonable political
conception of justice, reasonable expectations, a reasonable overlapping consensus,
reasonable justification, reasonable norms, a reasonable society, reasonable disagree-
ment, reasonable assurance, reasonable faith, reasonably favorable conditions, the
virtue of reasonableness, a reasonable idea, reasonable measures, reasonable require-
ments, reasonable actions, reasonable doubt, a reasonable basis of public justifi-
cation, reasonable answers, a reasonable variant of the public conception of justice, a
reasonable understanding, reasonable belief, a reasonable combination and balance
of values, reasonable extensions of justice as fairness, a reasonable expression of
political values, unreasonable force, reasonable pluralism, reasonable comprehens-
ive doctrines and reasonable ways of affirming them, and reasonable agents or
persons, who have a reasonable moral psychology.”?*°

247 3. Rawls, Political Liberalism (1993), p.36.

248 Rawls quite often talks of “reasonable as opposed to simple pluralism”. J. Rawls, Political Liberalism
(1993), p.xvii. He considers “the distinction between simple pluralism and reasonable pluralism” to be a
very central one in Political Liberalism. Cf. Political Liberalism, p. xxx; xxxi.

249 Wenar: “Political Liberalism: An Internal Critique” in Ethics (Volume 106, No 1, October 1995), p.
34.
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The term “reasonable” is obviously central to Rawls’ conception of political liberalism.
It should be underlined that the very idea of “reasonable pluralism” in Rawls’ concep-

tion is based upon the assumption that most citizens in society are reasonable persons.

For now it is sufficient to emphasise that reasonable persons can be expected to have the
required self-insight when making political judgements, they can honour fair terms of
co-operation and comply with shared terms of public reasoning. And according to Rawls
they have also the required moral capacities that make them ready to seek fair solutions

and abide by agreed standards, — provided that others are willing to do the same.

However, even if all the citizens of a well-ordered society were moral persons of high
standard and were also reasonable human beings with the most honest intention of re-
specting fair terms of communication, co-operation and coexistence, pluralism cannot
be supposed to vanish. One has to realise that a democratic society, even if inhabited by
moral citizens, will still generate pluralism, — but expectedly a reasonable kind of

pluralism. So far Rawls’ argument appears plausible.

From a theological point of view one might say that Lutheran theology has a somewhat

more complex or “pessimistic” perspective on the moral capacity of natural man. This
250

might be right.”" A thorough examination of this issue is, however, beyond the scope of

250 1t s widely assumed that a Lutheran perspective on the moral capacity of man is more “pessimistic”
than a liberal approach. But nevertheless | think that one should be rather nuanced when focusing theo-
logically on the “good” that man (as a moral person) can be expected to bring about within the framework
of “societas civilis”. It might in this connection be of some interest to refer briefly to a representative
work, written by W. Joest: Ontologie der Person bei Luther: “Im Ausgangspunkt ist festzuhalten, da3
Luther die Tatsache einer dem Menschen eigenen Erkenntnispotenz, die Struktur und Verhaltensgesetze
des kreatlrlich Wirklichen erfal3t, und seiner Kraft der Entscheidung, die zu einem von dieser Erkenntnis
geleiteten planvollen Handeln fiihrt, keineswegs in Abrede stellt. Das dictamen rationis und das liberum
arbitrium in Entsprechung zu diesem dictamen ist auch fir ihn nicht Illusion, sondern anthropologische
Realitat. Es gibt Dinge, die in der Macht des Menschen sind: in der Macht sowohl seiner Erkenntnis wie
seiner Entscheidung, und damit auch in der Macht seiner Gestaltungskraft. Sodann: In dieser rationalen
Bestimmungs- und Gestaltungsmacht sieht auch Luther an sich ein bonum der menschlichen Natur. Ja, er
sieht in ihr nicht einmal etwas nur Beildufiges und fiir das Wesen des Menschen Unwichtiges, sondern ein
in ihn als Menschen den Ubrigen Kreaturen gegeniiber auszeichnendes bonum seiner Natur, das er — wie
wir in den Thesen De homine sahen — gelegentlich in beinahe enthusiastischen Worten preisen kann.

Er stellt endlich nicht in Abrede, daf der Mensch auch als Stinder mit dieser rationalen Erkenntnis- und
Willenskraft — die ihm erhalten bleibt — in ganz bestimmten Sinne ‘Gutes” wirken kann. Gutes namlich im
Sinne dessen, was der Erhaltung des Leiblichen Lebens ‘zugute kommt’: nicht nur seines eigenen, sondern
auch des der societas civilis. Dabei denkt Luther nicht nur an die unmittelbaren leiblichen Bedurfnisse
(Nahrung, Kleidung, Wohnung, &rztliche Versorgung etc.), sondern etwa auch an die Kunst der Staats-
fiihrung und Rechtsprechung, die ja ebenso wesentlich der Erhaltung des irdischen Lebens dient. Gewil3,
das Gute, das der Mensch so auch als Siinder durch die ratio wirken kann, liegt fir Luther auf der Ebene
des individuellen und sozialen utile, sein Gegensatz ist das Schadliche; beides, Nutzen und Schaden, be-
zogen auf Erhaltung und Férderung des leiblichen Lebens auf Erden. Aber da Gott dieses Leben schafft
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this dissertation. My point now is just this: Even if people were moral persons, ready to
honour fair terms of co-operation, and even if they had also a capacity of assessing
evidence and setting priorities in complex matters, and even if they were capable of
weighing competing considerations and correctly drawing logical inferences, pluralism
will persist. Radical disagreement seems to be an inevitable phenomenon that cannot be
removed from modern societies?® unless one is ready to use very illiberal methods. And

that is out of the question from the point of view of political liberalism.

The age of Enlightenment engendered a surging confidence in the power of reason and
widespread optimism about what might be achieved through public debate and co-
operation between reasonable human beings within the fields of ethics and politics.
However, in most pluralist democracies today there is little such confidence in the
capacity of human reason to resolve issues in the field of (social) ethics. It might, with-
out great difficulty, be argued that reason itself, if freely practised, tends not towards
consensus, but towards a plurality of moral ideas, ethical values, conceptions of the

good and beliefs about religious phenomena.

If it were only misunderstandings and irrational aspects of daily life that led to differ-
ences, and disagreement, one might realistically hope to resolve them, — clearing the
way for a rationally grounded value-concord. And there can be no doubt that people in
fact often behave irrationally. They clearly make the kind of logical errors that quite
quickly lead to conflicting opinions and disagreement. Self- and group-interests, pre-
judice and bias, blindness and short-sightedness, can all also play an immense role in

social and public life, generating diversity and deep conflicts. But what makes things

und aufrechterhalten will, ist diese Funktion menschlicher ratio fiir Luther keineswegs etwas theologisch
Belangloses oder gar Verdchtliches.”W. Joest: Ontologie der Person bei Luther (1967), p.204f.

201 However, I should be a bit more precise about this: It should be considered “unreasonable” (although
someone might consider it “rational”) if those in power tried to make it illegitimate for different people to
hold and express competing views. But it can hardly be considered “unreasonable” if a political govern-
ment settles a political controversy that cannot remain unsettled, by taking a decision that outrules some
other options. In many cases must a law-giver deliberately take a decision in favour of some interests,
thereby outweighing others. For instance should a law of abortion either leave the decision with the
woman herself, or draw the required consequences from the view that an “unborn child” — just as grown
up people — has elementary human rights that are to be guaranteed by the state. When making law in this
connection, one can obviously not have both. This is the kind of cases, which really render pluralism a
very difficult problem. Safeguarding the right for different parties to hold and to express even incompa-
tible views publicly, might be considered very important, but this is nevertheless another kind of problem.
For in this case is it not required that one of the incompatible views are to be outruled. One can normally
have both.
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even more complicated, however, is that all our differences, conflicts and disagreement
can in no way be considered just the mere result of ignorance, wickedness, rivalry, ego-
ism, logical errors and such kinds of unreasonableness. Self-interestedness and prejudice
might to a wide extent explain why there is often a widespread unreasonable pluralism
in society, but according to Rawls one should in no way ignore that reasonable people,
even when behaving as rational and moral agents, will also come to highly different
conclusions in matters of morality, philosophy, religion, ethical values and the overall

perspective on society and human life.

It remains a crucial insight that there is no acceptable way value-pluralism as such could
ever be removed from modern liberal societies by morally acceptable means. Reason-
able citizens, holding reasonable doctrines, are to coexist within a society where reason-
able pluralism prevails. As far as | can see, Rawls provides us with some characteristics
typical of reasonable pluralism, reasonable citizens and reasonable doctrines. However,
he does not provide us with criteria for easily distinguishing between those doctrines

that are to be outruled as unreasonable and those that are to be included as reasonable

Since | will later consider the issue of the reasonableness of doctrines, let it now just be
remarked that doctrines qualified as reasonable are supposed to draw upon a certain
tradition of thought, they are assumed to express an intelligible view of the world and
are pointing out the most significant values, which can also be properly balanced. But
Rawls admits that: “This account of reasonable comprehensive doctrines is deliberately

IOOSC 99252

From a theological point of view Rawls’ “looseness” in defining criteria for outruling
comprehensive doctrines as unreasonable is of great importance, since it makes it diffi-
cult for political authorities to dismiss religious doctrines on premises, which are genu-

inely defined as political. I think this is also Rawls’ intention.

3.2.5. Why do reasonable people disagree?
As made quite clear so far, reasonable pluralism might be considered a “good” accord-
ing to Rawls as well as according to Honecker. But the question remains: Why should

we not expect that fair and co-operative citizens will be able to overcome even reason-

22, Rawls, Political Liberalism (1993), p.59.
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able pluralism some day. Should it for instance be considered entirely unrealistic to
hope that people could agree on a (Christian) value-basis that might effectively unify
nearly all the inhabitants of a well-ordered society? Does not the very fact of pluralism

itself indicate that something has gone fatally “wrong”?

Rawls recognises that there are various explanations for the radical and persisting dis-
agreement among a society's citizens in matters of belief, morality, values and life-per-
spective. And he discusses different aspects of this problem in Lecture 11 of Political
Liberalism (especially in the 88 1;2;3), where he raises the following question:

“Why does not our conscientious attempt to reason with one another lead to
reasonable agreement?”zs3

The answer is given by reference to fundamental limitations on human judgement in
matters concerning moral norms, political values and the ultimate meaning of life. These
kinds of limitation are summed up by Rawls in a list characterised as “the burdens of

judgments”.

In this chapter | will just give a brief overview of Rawls' “burdens of judgment” and its
significance for understanding the nature of pluralism.?* For these limitations on our
judgement explain why pluralism — and even reasonable pluralism — persists. And
Rawls without doubt considers “the willingness to recognize the ‘burdens of judgment’

255 t5 be one of the most characteristic features of

and to accept their consequences
reasonable persons. Such a willingness to accept the “burdens of judgment” is of the
greatest importance for converting pluralism as such into a reasonable kind of pluralism

in modern societies. What does this really mean?

A lot of uncertainty, hazards and epistemological difficulties are involved in even our
most correct and conscientious exercise of the powers of reason and judgement in ordi-
nary social life. Some of the most fundamental and inescapable difficulties we face

when trying to make our best judgements in questions concerning moral and political

253 3. Rawls, Political Liberalism (1993), p.54

2% That Rawls’ ideas about “the burdens of judgment” are not so uncontroversial — from a religious point
of view — as it might seem in the first place, shall here just be mentioned. In this place it is sufficient to
show that there is so much about the insight in the “burdens” that they can at least to some extent serve to
make it obvious why pluralism occurs and cannot be expected to disappear. In a later chapter | will dis-
cuss some special problems connected with the idea of “the burdens of judgment”, — and | will thoroughly
consider some of these problems in a theological perspective.
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issues, — are the following (this list of “burdens” is not intended by Rawls to be a

complete list):

1. Reality is complex, and the conflicting data might therefore be hard to assess. Lack

of empirical evidence is in no way an extraordinary phenomenon.

2. Even if we come to an agreement about the kinds of considerations that are relevant

in a complex case, we may still disagree about their weight.

3. Our moral and political concepts are often vague. This indeterminacy cannot be

removed. Therefore we have to rely on interpretation and judgement.

4. When assessing evidence and weighing moral and political values, people are

influenced by their total experience, that will to some extent always differ.

5. Inadispute there are often different kinds of normative considerations of varying

force, what makes it difficult to agree on any standard assessment.

6. All systems of social institutions have a limited social space. All that is valuable can
in no way be realised simultaneously. In such a situation it is often difficult to set

priorities and to make appropriate adjustments.

Thus Rawls points to epistemological (our knowledge is in many ways “precon-
ditioned”) as well as semantic (concepts and terms are vague) and situational (our
limited social space and particular experience) aspects, that limit our possibility of an
“objective” and “absolutely true” and “infallible” judgement in matters of politics and
social ethics. These “burdens”, as sketched by Rawls, might be weighed and assessed
differently, but I think that such an insight into the limitations of our judgement as a
source of pluralism, is of essential importance both in political life and within the field

of Christian social ethics.

All human beings have to carry these “burdens of judgments”. Even the most co-opera-
tive citizens, the most reasonable persons, as well as the most rational, honest and pru-
dent human beings, have to carry these “burdens”. Taking into account that we can

never reach a perspective beyond such fundamental limitations on our judgement, we

295, Rawls, Political Liberalism (1993), p.49.
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can better understand why even reasonable persons might land at very different opin-
ions, beliefs and standpoints in matters concerning political values, moral norms and
right conduct. The epistemological limitations inherent in human judgement, the herme-
neutical and contextual preconditions that one cannot escape, the vagueness of our con-
cepts, the complexity of situations and the many hard cases of modern societies, — all
these things make it very likely that even reasonable and rational and honest agents
have to accept that there is often no clear and absolutely indisputable single answer in
matters of great complexity. And even if somebody believes very firmly that he has
discovered the indisputable “truth” in matters of politics, social ethics and even religious
faith, he simultaneously has to realise that there might be no compelling reasons for
others to accept just the same “truth”. Other people might reasonably come to another
conclusion and might weigh evidence differently. The “burdens of judgments” foster

pluralism concerning political opinions, moral beliefs and conceptions of the good.

This also means that the very fact of pluralism does not necessarily signals that some-
thing has gone fatally “wrong” in modern societies but rather indicates that things are
going on as one should normally expect. Recognising “the burdens of judgment” makes
it obvious why pluralism — i.e. a reasonable pluralism — should not be considered a re-

grettable flaw of modern democratic societies.

Now one can better understand why a Rawlsian liberal society — even in the perspective
of ideal theory — has to be conceived of as a reasonable pluralist society. Given the pre-
mises of social complexity and the epistemic and semantic limitations on human judge-
ment, one should see diversity as the normal outcome of people’s reasoning, — even
when it is at its best, and even if the parties are both honest and reasonable. | think that
Rawls has made this obvious®® in a way that also has to be considered plausible in a

theological perspective.

3.2.6. Pluralism as closely connected with human freedom

The recognition of the “burdens of judgment” is of the greatest significance for accept-

ing the very idea of a reasonable pluralism, that is so closely connected with the ideas of

2% |y my opinion that can in itself be considered one of the greatest merits of his work. But this does not
mean that the way Rawls employs the idea of “the burdens of judgment” is entirely unproblematic. There
might be a risk that the acceptance of “the burdens of judgment” should open up for a widespread
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liberty of conscience and freedom of faith. The price for removing a reasonable plural-
ism and for trying to re-establish homogeneity in respect of moral values within modern

societies, might be far too high.%’

For pluralism is closely and positively connected to human freedom. | think that Alex-
ander Schwan has emphasised this perspective in a very appropriate way in the volumi-

nous Catholic work on Christlicher Glaube in moderner Gesellschaft:

“Der Pluralismus ist darum eine Bekundung des universellen Reichtums, aber auch
der konkreten Begrenztheit menschlicher Selbstverwirklichungen, Gestaltungs-
formen, Bestrebungen und Krafte. Keinesfalls ist er jedoch von sich her ein Aus-
druck der Konfusion oder Schwache. Vielmehr bedeutet er eine unverzichtbare Be-
dingung und zugleich einen wesentlichen Inhalt fiir menschliche Freiheit; Freiheit
als Freisein von nicht rational reflektierten, nicht vernunftgemaR eingesehenen, nicht
freiwillig anerkannten, nicht bewuf3t ibernommenen, nicht verantwortlich einzulés-
enden Bindungen und Verpflichtungen; Freiheit zugleich als Sichbestimmen zu ver-
nunftgemaRem, verantwortlichem Denken und Handeln, was die bewuRte Uber-
nahme von Bindungen und Verpflichtungen nicht aus-, sondern einschlieft.”?*®

Thus Schwan links pluralism very closely to human freedom and thereby also to the
reasonableness and the moral capacity (and responsibility) of human beings, even if he
is very well aware that there is no guarantee that freedom in itself will in fact heighten
moral responsibility. Schwan is nevertheless very much convinced that any attempt to

remove pluralism will lead to a “loss of human substance”. And Rawls very clearly

“relativism” in matters of morality and ethical values. For the moment I shall not more thoroughly
consider this kind of objection.

257 | think that Stephen Holmes in his impressive book about The Anatomy of Antiliberalism (second
printing 1996) has pointed quite clearly to the risks one runs when trying to enforce an ideal of homo-
geneity what concerns moral and communal values in modern societies.

258 A. Schwan, “Pluralismus und Wahrheit” in: Christlicher Glaube in moderner Gesellschaft (\Vol. 19,
1981), p. 149. It might indeed be surprising to see how positively the phenomenon of pluralism can be
assessed in a very representative Catholic work like this, and how it is connected with the moral freedom
and responsibility of human beings, although it is at the end also emphasised that pluralism in itself cannot
be unlimited: “Es gibt im Pluralismus nicht die eine, absolute, autoritativ ber alles gebietende Norm-
instanz. Nicht zuletzt dieser entscheidende Wesenszug bringt erhebliche Schwierigkeiten fiir die Orientier-
ung, ldentitatsbildung und Sinnfindung der Individuen und Gruppen in der modernen Lebenswelt mit sich.
Doch ist er die wohl wichtigste Voraussetzung fiir ihre freie und selbstverantwortliche Entfaltung, wenn-
gleich wiederum dafiir noch keine Garantie. Die Pluralitt auch der Norminstanzen ist fur das Leben in
Gegenwart und Zukunft eine irreversible, unabdingbare und wiinschenswerte Grundbedingung. Es kann
sinnvollerweise kein Zuriick zu weltanschaulich, normativ und sozial geschlossenen Gesellschaften geben.
Die sittliche Selbstverwirklichung des Menschen in Selbstbestimmung und Eigenverantwortung wére dann
unmdglich. Insofern ist der Pluralismus eine geschichtliche Errungenschaft, die — einmal erworben — nicht
ohne Verlust an humaner Substanz preisgegeben werden kann. Doch bedarf auch die pluralistische Gesell-
schaft zugleich eines Fundamentalbestandes an einheitlichem Ethos...”, Ibid, p.152f. It is also well worth
noticing that Schwan is of the opinion that “Fiir die katholische Kirche haben papst Johannes XXVIII. und
das Il. Vatikanische Konzil den endgiitligen Durchbruch in der Bejahung von Pluralismus und Demokratie
bewirkt.” Ibid. p.201.
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emphasises that it is the free use of reason and the exercise of the normal human moral

capacities within a framework of free institutions that foster pluralism.
“It is the fact that free institutions tend to generate not simply a variety of doctrines
and views, as one might expect from peoples’ various interests and their tendency to
focus on narrow points of view. Rather, it is the fact that among the views that
develop are the doctrines that reasonable citizens affirm and that political liberalism
must address. They are not simply the upshot of self- and class interests, or of
peoples’ understandable tendency to view the political world from a limited
standpoint. Instead, they are in part the work of free practical reason within the
framework of free institutions. Thus, although historical doctrines are not, of course,

the work of free reason alone, the fact of reasonable pluralism is not an unfortunate
condition of human life.”?*°

Since pluralism is seen as the natural outcome of human reason itself, when unfolded
within a framework of free institutions, it becomes obvious why Rawls cannot see plur-
alism, i.e. reasonable pluralism, as a disaster. “To see reasonable pluralism as a disaster

is to see the exercise of reason under the conditions of freedom itself as a disaster.”?%°

One might from a theological point of view discuss the role of reason itself in matters of
social ethics and politics and what can really be expected from the exercise of reason
“under the conditions of freedom”. Here, however, | want only to stress one point in
Rawls’ argument that seems to be of vital significance: Modern pluralism can only be
removed by those having the ideological hegemony in society if they are ready to use
their power to discriminate against others to the extent of using the coercive power of
the state to uproot views that are considered “false” or “untrue” or “dangerous”. This
way of removing pluralism is only possible at the cost of elementary human freedom?*
and “nicht ohne Verlust an humaner Substanz”, — to say it in Schwan’s words once
more.?®? Let me now add that I think that Rawls should consider the question of whether
the modern development towards a plurality of comprehensive doctrines could be re-
versed voluntarily and by argumentative means alone, a rather farfetched theoretical

question. In fact, Rawls takes the plurality of reasonable doctrines to be “always a

2%9 3. Rawls, Political Liberalism (1993), p.36f.

260, Rawils, Political Liberalism (1993), p.xxiv.

261 10 such elementary freedom counts not just freedom of reason, but also freedom of speech (freedom
of preaching) and in the end the very freedom of conscience and faith. Trying to overcome pluralism by
coercive means, might very well affect those liberties as well, as experience teaches us.

262 A. Schwan, “Pluralismus und Wahrheit”, Christlicher Glaube in moderner Gesellschaft (Vol. 19,
1981), p.153.
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feature of the culture of a free democratic regime”.?®® His view seems realistic.

But introducing a distinction between “ pluralism as such” and “reasonable pluralism”
Rawls simultaneously suggests that pluralism cannot be absolute. If there were no
reasonable constraints on pluralism, it would end up with threatening freedom itself.
And a fundamental limitation is even built into the first principle of justice as conceived
of by Rawls, where he makes it clear that;

“each person has an equal right to a fully adequate scheme of equal basic liberties
which is compatible with a similar scheme of liberties for all.”***

If pluralism, which might be considered a manifestation of human liberty, shall not to a
wide extent place freedom itself in danger, it has to be compatible with the liberty of
others, what means that all citizens have to accept some basic constraints on their own
“free” activities. I think that Stephen Holmes has made this main concern of liberalism
very clear in his aptly titled book, Passions and Constraints which stresses the dialectic
between liberty and constraints. There are certain constraints that quite simply have to

be taken as “possibility-creating rules”.?®®

Rawls similarly proceeds along this line when he first takes pluralism, i.e. reasonable
pluralism, to be a manifestation of human freedom, and thereafter aims at letting the
parties bind themselves through a consensus on some morally relevant, although not
very substantial, rules, principles and procedures for handling moral conflicts, safe-
guarding political justice, upholding appropriate electoral and legislative routines,
establishing acceptable ways of settling constitutional issues, — thereby securing for all

citizens the highest possible amount of elementary liberties and rights which are compa-

263, Rawils, Political Liberalism (1993), p.xviii. Pluralism what concerns comprehensive doctrines has in
Rawls’ opinion got a permanent feature of modern democratic societies. “A modern democratic society is
characterized not simply by a pluralism of incompatible yet reasonable comprehensive doctrines. No one
of these doctrines is affirmed by citizens generally. Nor should one expect that in the foreseeable future
one of them, or some other reasonable doctrine, will ever be affirmed by all, or nearly all, citizens.” Ibid,
p.XVi.

284 This version of the first principle is taken from John Rawls, “The Basic Liberties and Their Priority
(Lesson delivered at The University of Michigan, April 10. 1981), The Tanner Lectures on Human Values

I, (ed. S. M. McMurrin, 1982), p.5. See also J. Rawls, Political Liberalism (1993), p. 291.

265 “Limitations may facilitate as well as cripple. Indeed, limits can well be enabling because they are

disabling. Consider grammar. Rules governing the use of language cannot be adequately conceived as
pure prohibitions on, or obstacles to, speech. By submitting ourselves to constraints, we gain the capacity
to do many things we should otherwise never be able to do. Rules of grammar, in fact, are possibility-
creating rules and therefore cannot be accurately described as manacles clamped upon a pre-existent
freedom.” S. Holmes, Passions and Constraint. On the Theory of Liberal Democracy (1995), p.109.
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tible with similar liberties for others.

Accepting reasonable pluralism as a manifestation of liberty might help raise a bulwark
against the power of totalitarian political doctrines and the attempts to enforce ideologi-
cal conformity. And Honecker on his part can therefore, much like Rawls, consider

(moral) pluralism a “Kennzeichen einer freiheitlichen Gesellschaft...”?%® There are five
aspects of Honecker’s conception of pluralism that in my opinion should be emphasised

when relating pluralism, as a phenomenon of modern societies, to human freedom:

1. Pluralism should not be considered an inevitable “evil”, to be taken reluctantly for
granted, only because there is actually no realistic hope of re-establishing society as a
corpus christianum. As a “Kennzeichen einer freiheitlichen Gesellschaft...” should
pluralism be rather positively assessed, — even from a theological perspective. Plur-
alism is seen by Honecker as a manifestation of individual liberty, freedom of con-

science and freedom of faith.

2. Pluralism and toleration are closely connected. Accepting diversity is to recognise the
right of other people to take different standpoints, for instance in questions of
morality and faith, and to join a church or to leave the church freely. Honecker,

however, simultaneously wishes very much to guard himself against relativism.?’

3. As previously suggested, In expressing a variety of interests and conceptions of the

266\, Honecker, Grundrif? der Sozialethik (1995), p.642. In earlier writings, as for instance in Per-
spektiven der Gesellschaftsdeutung (1981), Honecker can accentuate that especially the Lutheran church
has the required theological “instruments” that should have made it possible to distinguish appropriately
between “Society” and “Christianity”, thereby making it possible to accept the pluralism of our society
and fully support freedom of conscience. But Honecker is also of the opinion that all the (great) denomi-
nations are now advancing towards a modern approach to society, what implies that society is taken as a
secular enterprise, with institutions guaranteeing human rights, basic liberties, religious freedom and ele-
mentary toleration. And so he writes: “Erst die Aufkldrung hat mit der Forderung nach Religionsfreiheit
und Toleranz den Gedanken und binnen kurzem auch die Wirklichkeit der konfessionell geschlossenen res
publica christiana erschiittert. Eine der wesentlichen geistigen Wurzeln des gegenwartigen Pluralismus ist
die Anerkennung und Forderung der Menschenrechte, insbesondere des Rechtes der Religionsfreiheit, der
Glaubens-, Gewissens- und Bekenntnisfreiheit. Die Anerkennung eines Pluralismus hat zur VVoraussetzung
die Religionsfreiheit, wie die Forderung nach Religionsfreiheit ihrerseits wiederum bereits Zeichen eines
bestehenden Pluralismus ist. Uberdies zeigt der Hinweis auf die Religionsfreiheit, daR auch im Katholi-
zismus, wie die Deklaration Uber die Religionsfreiheit des 2. Vatikanischen Konzils und die dar(ber ge-
fuhrten Debatten auf dem Konzil erweisen, die Konzeption des Konfessionsstaates fragwirdig geworden
ist. Katholische Theologen betonen seitdem die ‘Weltlichkeit der Welt’, die Sékularisierung der Gesell-
schaft in der Pastoralkonstitution ‘Uber die Kirche in der Welt von heute’. Zwischen den Theologen ist
also eine entschiedene Annédherung in der theologischen Beurteilung und Anerkennung der Sakularitat und
Eigensténdigkeit von Gesellschaft, Wirtschaft, Kultur und Politik erfolgt.” (p.106f.)

! “Toleranz und Pluralismus sind daher nicht mit Relativismus zu verwechseln, sondern sind
Verhaltensweisen innerhalb eines Grundkonsens iber dasjenige, was unter einer ‘menschenwiirdigen’
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good, pluralism can in itself be considered a barrier against totalitarian attempts to

enforce political and ideological homogeneity by the use of coercive state-power.

4. Pluralism, however, is not just considered a barrier against totalitarian views, but is
also seen by Honecker as an alternative to an individualistic and atomistic perspec-
tive on society. This is so because Honecker largely views pluralism from a “group-
perspective”. Only when joining organisations and associations can individuals in the
most proper way make use of their “freedom” and effectively pursue their interests.
Thus pluralism is a characteristic of modern societies, being organised in a diversity

of interest-groups and voluntary associations. 2%

5. Even in a pluralist society, however, there has to be within all groups an orientation
towards a common good.?*® The common good of society gets manifest in the ap-
proval of human dignity, the recognition of elementary individual rights, and a funda-

mental respect of the integrity of each person.?"

Gesellschaft verstanden wird.” M. Honecker, Grundrif3 der Sozialethik (1995), p.644.

268 |t seems quite easy to follow Honecker in so far as he considers pluralism a manifestation of human
freedom and a barrier against totalitarian doctrines. But it might be more difficult to understand why he
can also consider pluralism a bulwark against extreme individualism, — as he in fact does: “Der gesell-
schaftliche Pluralismus ist die Alternative zu einer totalitdren Doktrin, einer Einheitsideologie, zu einer
uniformen Zwangsgesellschaft auf der einen Seite, vélligem Individualismus auf der anderen Seite;
einzelne Individuen (als eine Art Existenzen im Stil von Defoes Robinson) haben im Massenstaat keine
Chance der Durchsetzung, Pluralismus gewéhrleistet die Organisation von Interessen in Gruppen, Ver-
béanden und ist Kennzeichen einer freiheitlichen Gesellschaft, die weder einen potentiell omnipotenten
Staat anerkennt, noch atomistisch nur einzelne Individuen sieht. Eine Vielzahl der Biirger kann sich zur
Durchsetzung von Interessen zusammenschlieen.” M. Honecker, Grundri der Sozialethik (1995), p.642.
This perspective on pluralism is only possible because pluralism is mainly seen as group-pluralism. But |
think that the notion of pluralism cannot be limited this way. A pluralist society should in my opinion be
considered both from a group-perspective and from a more individualistic perspective.

289 What Honecker calls “die Norm der Gemeinwohlorientierung” is not very thorouhgly explicated by
him. But he obviously sees that the fundamental and optimal conditions for coexistence and cooperation in
a society will not automatically be the result if the different interest-groups are pursuing only their own
interests. And therefore Honecker emphasises that “Die Norm der Gemeinwohlorientierung setzt freilich
individueller Freiheit (auch flr Verb&nde) Schranken. Der Meinungs- und Interessenpluralismus bewirkt
nicht automatisch das Gemeinwohl. Das Gemeinwohl ist gesellschaftliche und politische Zielbestimmung
und ist als regulative Idee unverzichtbar. Flr das Gemeinwohl einzutreten ist auch eine Aufgabe der
Kirche.” M. Honecker, Grundrif} der Sozialethik (1995), p.645. But Honecker is nevertheless rather vague
about these things. It seems, however, as if he means not just that each group in society should include in
its perspective an idea of the common good, but also that all groups should have an orientation towards a
more specific common good, conceived of much in the same way by all the groups and recognised by all
of them. Only this kind of orientation could provide people with a moral perspective that transcends the
mere group-perspective and takes them beyond the mere focusing on narrow group-interests.

“Der Pluralismus bedarf also durchaus eines Korrektivs durch eine Wertorientierung. Dem Plural-
ismus sind folglich Voraussetzungen vorgegeben, namlich die Menschenwiirde, die Grundrechte der
Person. Diese Wertorientierung zieht auch einer Toleranz Grenzen...”, M. Honecker, Grundrif3 der
Sozialethik (1995), p.644.
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I think these remarks are sufficient to demonstrate that Honecker and Rawls do no
assess the phenomenon of pluralism very differently. Like Rawls, Honecker takes the
phenomenon of (reasonable/legitimate) pluralism to be closely connected with human

freedom and with the idea of toleration.

Honecker is also very much in step with Rawls in so far as he underlines that pluralism
should not and cannot be total and entirely unlimited. Social co-operation would in fact
be impossible if the parties did not honour certain shared duties. Coexistence, as such,
depends on the recognition of vital mutual obligations. And the acceptance of political
institutions, with a right and an authority to impose on the citizens certain constraints on
their liberty, is required to make society work as a joint co-operative enterprise. Ac-
cording to Honecker pluralism and the corresponding virtue of toleration as well as the
liberty of individuals and associations can only survive within a common institutional
framework. And this framework has to be settled and maintained through a ground-
consensus, which is morally safeguarded. And so one also finds in Honecker’s concep-
tion of pluralism a dialectic between freedom and constraint. Some kind of shared moral
framework has to be settled and upheld even in modern pluralist societies. “Der Plural-
ismus bedarf also durchaus eines Korrektivs durch eine Wer‘[orientierung.”271 Thus |
think that Honecker as well as Rawls plausibly shows that pluralism has to be “framed”.
Even in pluralist societies with competing conceptions of the good, there has to be an
underlying moral ground-consensus *’* And a moral ground-consensus can hardly be
entirely unspecified as regards content. From where should then the elements of the
common framework most appropriately and fairly be taken? From one of the existing
and old-established comprehensive moral doctrines, or maybe from a new kind of

world-view or political philosophy?

2w, Honecker, Grundrif3 der Sozialethik (1995), p.644.

212 many ways Honecker stresses that pluralism, which certainly has to be positively assessed, cannot
be total: “Dem Pluralismus sind folglich Voraussetzungen vorgegeben, ndmlich die Menschenwirde, die
Grundrechte der Person. Diese Wertorientierung zieht auch einer Toleranz Grenzen: Es kann nicht Sinn
der Toleranz sein, Intoleranz zuzulassen und Unrecht, Tyrannei zu dulden. Toleranz und Pluralismus sind
daher nicht mit Relativismus zu verwechseln, sondern sie sind Verhaltensweisen innerhalb eines Grund-
konsens iiber dasjenige, was unter einer ‘menschenwiirdigen’ Gesellschaft verstanden wird. Dieser Grund-
konsens nétigt freilich nicht dazu, die Vielfalt, Pluralitat neuzeitlicher moderner Gesellschaft, wie im
Mittelalter, in eine uniforme Einheitlichkeit, in eine geschlossene Gesellschaftsstruktur zu zwingen.” M.
Honecker, Grundri3 der Sozialethik (1995), p.644.
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3.3. No comprehensive moral doctrine can provide a
common framework

3.4.1. Competing conceptions of the good

As | have tried to make clear — “the burdens of judgment” and the fact that reason itself
tends to foster pluralism render it most unlikely that the pluralism of modern societies
can ever be removed by democratic means even if citizens should be both reasonable,
honest and co-operative. These are important reasons why both Rawls and Honecker

recognise the fact of pluralism.

Honecker, however, clearly argues that there has to be a “ground-consensus” in society.
Without such a “ground-consensus” pluralism itself and also elementary liberties would
not survive. And in a similar way Rawls argues that there has to be an “overlapping

consensus”’ even in radical pluralist societies.

But there seems to be an insurmountable obstacle here: A consensus cannot be supposed
— at least not in the long run — to be acceptable and stable if it is based more or less ex-
plicitly on any of the comprehensive moral or religious doctrines that are already hon-
oured by some particular group within society. It is unlikely that a particular substantial
“conception of the good” should have any chance of gaining broad and persisting sup-
port as a shared basis for coexistence in pluralist democratic societies. It seems as if no
group can provide us with moral doctrines and principles that can be recognised by the
others. The search for a superior norm-system with a viable authority, quickly reveals

itself to be futile; there is no obvious candidate acceptable by nearly all parties.

3.4.2. Learning from history

Rawls begins his attempt to show that no comprehensive religious or moral doctrine can
be taken as an appropriate basis for establishing a common framework in democratic
societies with a very short historical overview. He is mainly focusing on the western

history after the Reformation.

It is often taken for granted — at least in western societies — that the influence of the
Christian religion throughout history has been decisive and that this religion has pro-

vided us with basic moral values and paradigmatic ground-stories, which have become
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an integrated part of our background-culture.?”® But religious wars are also an integral
part of western history and culture. The fragmentation of Christianity and the denomi-
national pluralism, which especially flourished in the time immediately after the Refor-
mation, had irreversible religious as well as political consequences, — and conflicts were
“settled” even by use of the most brutal means. It seemed impossible to re-establish
social unity on the basis of an agreement about a general and comprehensive religious
and moral doctrine. Exhausted after many years of struggle and warfare, the opposing
religious/political parties at last turned to a search for agreement on some minimum-
principles for peaceful coexistence.?” And so Rawls in fact considers the Reformation —
at least indirectly — as the historical origin both of political liberalism and of ideas of
toleration and freedom of conscience.
“Thus the historical origin of political liberalism (and of liberalism more generally)
is the Reformation and its aftermath, with the long controversies over religious
toleration in the sixteenth and seventeenth centuries. Something like the modern
understanding of liberty of conscience and freedom of thought began then. As Hegel
saw, pluralism made religious liberty possible, certainly not Luther’s and Calvin’s
intention. ..... Indeed, the success of liberal constitutionalism came as a discovery of
a new social possibility: the possibility of a reasonably harmonious and stable plural-
ist society. Before the successful and peaceful practice of toleration in societies with
liberal institutions there was no way of knowing of that possibility. It is more natural
to believe, as the centuries-long practice of intolerance appeared to confirm, that

social unity and concord requires agreement on a general and comprehensive
religious, philosophical, or moral doctrine.”*"

Without doubt, Rawls recognises the strong obligation usually inherent in a religious
conviction. One reason why religious convictions might lead to conflicts that cannot be
solved, is — according to Rawls — that there is in religiously grounded conceptions of the
good a transcendent dimension making compromises in questions that are considered
essential, virtually impossible. The striving for religious truth might therefore very

59276

easily end in “mortal conflict”*" if the parties are unable to establish a framework for

coexistence based on an acceptance of elementary freedom of thought and conscience.

213 The parable of the good Samaritan (Luk. 10,25ff.) might for instance be considered a story with a

great impact on morality and charity in our societies.

274 |t should be mentioned that the peace of religion established in Augsburg 1555 did not immediately
lead to a general freedom of conscience and faith, but at the most to an acceptance of the principle “cuius
regio — eius religio”, while the result of the Westphalian peace after the 30th years’ war (1648), however,
implied a certain softening-up of the principle of “cuius regio — eius religio”.

275 3. Rawls, Political Liberalism (1993), p.xxivf.

276 3. Rawls, Political Liberalism (1993), p.xxvi.
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Political liberalism aims for such a framework, but can never neglect the irreconcilable
latent conflict in matters of ultimate truth, that may always accompany discussions on

matters rooted in religious convictions.

Rawls’ overview of the post-Reformation period might indeed be considered a rather
short and rough outline of modern western history. But his intention is not that of a
historian. And | think that his outline serves an important purpose: to demonstrate that
the modern fragmentation of moral and religious beliefs cannot be overcome by argu-
ment or discourse (nor can it be assumed, that it can be entirely removed, even by the
use of the most oppressive and brutal means). A plurality of reasonable religious and
moral doctrines is undeniably the result of a long process that was decisively accelerated

through the Reformation.

3.4.3. Thick or thin?

It is not difficult to agree with Rawls; that there is in religion usually a transcendent
perspective that makes the moral commitment that follows from religious faith, both
strong and uncompromising. And it is a distinctive mark of radically pluralist societies
that there is no particular religious doctrine that can be considered rather uncontroversial
and generally acceptable. Nevertheless citizens have to share at least some moral values,

required for coexistence and social co-operation.

Given the fact of pluralism and given also the plausible assumption that there has to be
some kind of moral “commonwealth” which coexisting citizens have to share, political
agents are left with a dilemma that they cannot so easily escape: What should be con-

sidered a sufficient minimum of shared values and norms to make fair coexistence and

social co-operation possible?

Taking into account the radical diversity within modern societies, the most appropriate
question seems in fact be how far one can avoid substantial values, norms and standards
that might be considered controversial. For if defining a “common good” for modern
societies that is too “thick”, the result will most likely not be a strengthening of social
unity, but instead an increasing of conflicts that are a danger to the stability of society. If
citizens really understand the nature of the deep diversity that is characteristic of modern

democratic societies, it seems obvious that they cannot go for an “overlap” or a concep-

111



tion of the common good that draws exclusively upon a particular religion and a specific
value-system. On the other hand: fair co-existence might be hampered and the stability
of society threatened also by a radical reductionism concerning the “moral common-
wealth” of society, and through the lack of a morally grounded basic structure, that
could provide for fair terms of co-operation. An “overlap”, a “moral framework for co-

operation” or a “common good” should obviously not be too “thin” either.

I have now used the notions “thick” and “thin”. These terms might seem rather impre-
cise, and of course they are not notions with a significant theological or philosophical
weight. But they are nevertheless often used in a way that | find appropriate for my
purpose here, namely to demonstrate that it is very problematic in a pluralist society to
take a particular substantial religious or moral system as a common basis when elabo-

rating a moral framework for society as such.

The notions “thick” and “thin” as used now, are taken from a book written by Michael

277
d.

Walzer: Thick and Thin. Moral Argument at Home and Abroa Among other things,

Walzer is in this book especially concerned with the possibility of understanding and
sharing a moral engagement across borders, cultures and societies, but I think that his
considerations also apply to societies characterised by radical diversity and inner
“borders” between different groups. In the first chapter, called “Moral Minimalism”

Walzer starts by telling a story:

“I want to begin my argument by recalling a picture ..., which is the actual starting
point, the conceptual occasion of this chapter. It is a picture of people marching in
the streets of Prague; they carry signs, some of which say, simply, ‘Truth’ and others
‘Justice’. When I saw the picture, [ knew immediately what the signs meant — and so
did everyone else who saw the same picture. Not only that: I also recognized and
acknowledged the values that the marchers were defending — and so did (almost)
everyone else. Is there any recent account, any post-modernist account, of political
language that can explain this understanding and acknowledgement? How could |
penetrate so quickly and join so unreservedly in the language game or the power
play of a distant demonstration? The marchers shared a culture with which I was
largely unfamiliar; they were responding to an experience | had never had. And yet, |
could have walked comfortably in their midst. I could carry the same signs. The
reasons for this easy friendliness and agreement probably have as much to do with
what the marchers did not mean as with what they did mean. They were not march-
ing in defence of the coherence theory, or the consensus theory, or the correspond-
ence theory of truth. Perhaps they disagreed about such theories among themselves;

21 University of Notre Dame Press (1994).
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more likely, they did not care about them. No particular account of truth was at issue
here. The march had nothing to do with epistemology. Or, better, the epistemologi-
cal commitments of the marchers were so elementary that they could be expressed in
any of the available theories — except for those that denied the very possibility of
statements being ‘true’. The marchers wanted to hear true statements from their
political leaders; they wanted to be able to believe what they read in the newspapers;
they didn’t want to be lied to anymore. Similarly, these citizens of Prague were not
marching in defence of utilitarian equality or John Rawls’s difference principle or
any philosophical theory of desert or merit for entitlement. Nor were they moved by
some historical vision of justice with roots, say, in Hussite religious radicalism.
Undoubtedly, they would have argued, if pressed, for different distributive pro-
grams; they would have described a just society in different ways; they would have
urged different rationales for reward and punishment; they would have drawn on
different accounts of history and culture. What they meant by the ‘justice’ inscribed
on their signs, however, was simple enough: an end to arbitrary arrests, equal and
impartial law enforcement, the abolition of the privileges and prerogatives of the
party elite — common, garden variety justice.”*"®

In a passage as this | think that Walzer has very clearly demonstrated that there is among
people a kind of “thin” morality, which is characterised by being not very complex and
substantially elaborated, and which is therefore widely endorsable, perhaps even uni-

versally acceptable.

It would not be appropriate, however, to consider this kind of “thin” core-morality a
kind of moral “Esperanto”, — a new and rather undemanding moral system, conceived
and designed to be easily learnt by most people. Walzer does not take this kind of “thin”
morality to be unambitious and emotionally shallow. (According to Walzer one should
not think of “thinness” in mere procedural terms either). In fact there is not much that is
more demanding and less relativist than the cry for ‘justice’ and ‘truth’ set forth by the

marchers in Prague.

I have no difficulties in accepting Walzer’s way of assessing this kind of moral mini-
malism; — which is very appropriately characterised as “morality close to the bone”.?"
And | can also agree with Walzer that one should suppose that there is a close interplay
between “thin” and “thick”. A “morality close to the bone” must be seen as connected to
and embedded in some “thicker,” certainly more controversial and contextually elabo-
rated moral conception that people might have. The particular communal values that

each of the protesters marching in Prague have, might in reality differ to a considerable

218\, Walzer, Thick and Thin. Moral Argument at Home and Abroad (1994), p.1f.
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degree from the values of the co-demonstrators, and they should certainly differ from
our communal values and norms. Nevertheless, we can (quite easily imagine that we
could) join their parade in Prague and cry with them for “truth” and “justice”. This is
possible because inherent in our own value-system or in our religious beliefs there are
also vital standards of justice and truth, and we also have some experiences about what
injustice means, and we know something about being lied to, just as they do. Therefore
we are able to “join” them. Even if a joint moral enterprise might be rather limited, it is
nevertheless strong enough to make a common and morally motivated parade against
lies and injustice possible. This is “morality close to the bone”. Let this suffice for now

as an explanation of the relation between “thick” and “thin.”

In this connection Walzer also finds it necessary to correct some obvious intuitions held
by most people, namely that;
“Men and women everywhere begin with some common idea or principle or set of
ideas and principles, which they then work up in many different ways. They start
thin, as it were, and thicken with age, as if in accordance with our deepest intuition
about what it means to develop or mature. But our intuition is wrong here. Morality

is thick from the beginning, culturally integrated, fully resonant, and it reveals itself

thinly only on special occasions, when moral language is turned to specific pur-

25280
poses.

Now it might be asked: Why should a morality that is “thick”, thus carrying the features
of the particular culture and community within which it has developed over generations,
“reveal itself thinly only on special occasions”, — for instance in more dramatic situat-
ions like the Prague revolt? There should also be the need for a “thinner” morality,
focusing on the most essential values that are to be permanently shared by citizens in
societies characterised by persisting inner diversity. | think that there are two things

about the “thinner” morality that should be emphasised:

o firstly that it has the advantage of being compatible with very different “maximalist”
versions of morality and might therefore more easily be widely (or universally) ap-

proved of 2!

29\ Walzer, Thick and Thin. Moral Argument at Home and Abroad (1994), p.6
280\, Walzer, Thick and Thin. Moral Argument at Home and Abroad (1994), p.4.

281 |1 addition one should recall here that it should certainly be considered unconstitutional if some
“authorities” tried to use governmental power to enforce more or less directly some “thick” version of a
morality, as a religiously or ideologically defined value-basis for all citizens, for the state, the courts or the
work of parliament for instance.
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e secondly that it focuses on the most elementary rights and values, which is in no way
equivalent to lacking the “maximum” obligation, i.e. the strong commitment, that is

often ascribed to more comprehensive and “maximalist” versions of ethics.

3.4.4. No comprehensive moral doctrine...

What | — following Walzer — have called a “maximalist morality”” should in Rawls’
language better be characterised as a “comprehensive moral doctrine”. Rawls — like
Walzer — is aware of the problems that arise when trying to convert a comprehensive
moral doctrine into a common moral platform that (nearly) all coexistent parties in
pluralist societies should accept. In the long run such a project will not work — and as
stressed earlier: it should certainly be impermissible to try to make it work by using the
coercive powers of the state. Not a particular comprehensive moral doctrine, but a “thin-
ner” morality seems to be required when defining a common value-basis for people
committed to very different comprehensive doctrines. Rawls — again, not unlike
Walzer?®? — means that a “thinner” moral basis should be supposed to apply more
widely than the “thicker” kinds of morality that are closely connected to particular

religious or philosophical beliefs.

But Rawls goes further and his claims, for example, that the Christian doctrine should

not be taken as an exclusive moral source when establishing a common framework for
society, because the Christian doctrine is considered comprehensive, raise the question,
what it is that should really be ruled out when seeking a value-platform for an overlap-

ping consensus in pluralist societies?

I think Rawls would say that it is “comprehensiveness” itself that has to be avoided as
far as possible. What Rawls means when he characterises a given doctrine as compre-

hensive (and general), is explained as follows:

“A conception is said to be general when it applies to a wide range of subjects (in
the limit to all subjects) universally; it is comprehensive when it includes concept-
ions of what is of value in human life, as well as ideals of personal virtue and char-
acter, that are to inform much of our nonpolitical conduct (in the limit of our life as a
whole). There is a tendency for religious and philosophical conceptions to be general

282 \¢ going deeper into the more communitarian aspects of Walzer’s approach, certain differences will be
obvious. But a thorough analysis of the relation between communitarianism and liberalism does not seem
required in this connection.
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and fully comprehensive; indeed, their being so is sometimes regarded as an ideal to
be realized. A doctrine is fully comprehensive when it covers all recognized values
and virtues within one rather precisely articulated scheme of thought; whereas a doc-
trine is only partially comprehensive when it comprises certain (but not all) non-
political values and virtues and is rather loosely articulated. Note that, by definition,
for a conception to be even partially comprehensive, it must extend beyond the
political and include nonpolitical values and virtues.”?%

According to Rawls a religious (Christian) moral view can normally be considered both
general (applying to a wide range of subjects) and comprehensive (including concept-
ions of value and person that transcends the domain of the mere political). The term
comprehensive should, | believe, appropriately be applied to moral, religious and philo-
sophical doctrines that systematically cover a wide range of issues in a more or less

complete way.

When I use the notion of “comprehensive doctrine” I intend — following Rawls — to
characterise a doctrine as both “broad” and “deep”. And a “thin” morality conceived of
for the political domain can in no way be “broad” in the sense that it covers a very wide
range of subjects within politics, family life, church communities etc., and neither can it
be “deep”, at least not in the sense that it implies any kind of religious or philosophical
“Letztbegriindung”. But it is, however, supposed to be “broad” in the sense that it can be

expected to be widely approved of.

One can understand that Rawls will reject “unreasonable” comprehensive doctrines as a
platform for establishing a common framework, but it seems not as easy to understand
why he so categorically also rejects all kinds of “reasonable” comprehensive doctrines
as possible candidates when seeking an appropriate moral platform for society as a
whole. Rawls, as a matter of principle, effectively disqualifies all comprehensive doc-
trines from serving as a common moral basis for the citizens of a modern pluralist

society.

There are several reasons why Rawls disqualifies comprehensive doctrines (most of
which are “reasonable”) as candidates when seeking for an acceptable common moral
foundation for co-operation and coexistence in modern democratic societies. According

to Rawls:

2835, Rawls, Political Liberalism (1993), p. 175.
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1. Itis characteristic of comprehensive religious, moral and philosophical doctrines, that
they cannot be expected to be generally approved of by a considerable majority of
citizens in pluralist societies, and hence they cannot (any longer) serve as the pro-

fessed basis of modern societies.

2. Public institutions, as well as a genuinely political conception (of liberalism), should
as far as possible avoid addressing specific moral issues which are the subject of
controversies between the comprehensive doctrines. Liberal institutions and liberal
political conceptions are supposed to treat different parties with a maximum of
“fairness”, strengthening the social ideal of impartiality in matters of shared public

interest.?%

3. A common moral platform based on the hegemony of one’s particular comprehensive
religious, philosophical, or moral doctrine can be maintained only by the oppressive

use of state power.?®®

4. A critical approach towards any attempt to make a particular (religious) doctrine the
professed moral basis of society does not mean that comprehensive doctrines should
themselves be made suspect. On the contrary: religious, philosophical and moral
doctrines are to be reckoned as integral and essential parts of the “background cul-
ture” of modern societies, and they are indirectly of the greatest importance for se-

curing a morally grounded “overlap”.

5. An attempt by citizens to integrate a political conception of justice with the compre-
hensive doctrine they hold, into a coherent overall-view is normal. Political concep-

tions and comprehensive doctrines cannot and should not be kept entirely apart.?®

6. A conception of justice, explicitly conceived of as the basis of a well-ordered demo-
cratic society, must nevertheless be limited strictly to the domain of the political.

Such a unifying conception of justice should therefore in itself not be wide and deep,

284 Impartiality means that “political liberalism does not attack or criticize any reasonable view” and it
also means that political liberalism does not characterise any comprehensive doctrine as untrue or true.
Political liberalism is concentrating on a political conception of justice, which is not referred to as “true”
(in opposition to other conceptions), but as “reasonable”. Cf. J. Rawls, Political Liberalism (1993), p.xixf.

According to Rawls the inquisition was not an accident. What Rawls calls “the fact of oppression”,
was considered necessary to prevent heresy and fragmentation of a community unified by a compre-
hensive religious doctrine in a society largely characterised by homogeneity. The consequence was a
violation of the dignity of the person and elementary individual rights (as we see them, today). Cf. J.
Rawls, Political Liberalism (1993), p.37

286 £, J. Rawls, Political Liberalism (1993), p. xix
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referring to certain “Letztbegriindungen” or ultimate “truths”. Those holding reason-
able comprehensive doctrines should be ready to accept that the ultimate question of
moral and religious truth cannot and should not be decided politically. Politically
speaking there may be many reasonable comprehensive doctrines in a pluralist

society, even if just one of them might really be true.?®’

It would be both problematic and unfair to introduce a “thick” comprehensive doctrine
as a professed value-basis for society as a whole. Both the Christian (moral) doctrine as
well as philosophical views which cover issues of ethics, truth and the meaning of life
are obviously considered too “comprehensive” by Rawls. In my opinion there is little
reason to doubt that it would be considered unfair by a lot of citizens if society were
explicitly grounded on a particular (and controversial) comprehensive doctrine — as for

instance the Christian one.?®

»289 _ a5 conceived of

The question can, however, be raised, whether “theological ethics
by Honecker — is appropriately to be considered a comprehensive doctrine in Rawls’
sense of the word. In the introduction to his Einfuhrung in die Theologische Ethik,
published in 1990, Honecker emphasises that there are good reasons for being “Zurtick-
haltend ... gegeniiber allen emphatischen Postulaten einer (absoluten) theologischen

Begriindung.”** Nevertheless it can hardly be denied that Honecker himself conceives

of social and political ethics in a clearly theological perspective. In the mentioned book

287 «Should we think that any of the reasonable doctrines present in society are true, or approximately so,

even in the long run? The political conception itself does not speak to this question. ... To be sure, within a
political conception of justice, we cannot define truth as given by the beliefs that would stand up even in
an idealized consensus, however far extended. But in our comprehensive view is there no connection? The
advantage of staying within the reasonable is that there can be but one true comprehensive doctring,
though as we have seen, many reasonable ones. Once we accept the fact that reasonable pluralism is a
permanent condition of public culture under free institutions, the idea of the reasonable is more suitable as
part of the basis of public justification for a constitutional regime than the idea of moral truth. Holding a
political conception as true, and for that reason alone the one suitable basis of public reason, is exclusive,
even sectarian, and so likely to foster political division.” J. Rawls, Political Liberalism (1993), p.128f.

%8 Thisis a perspective that is for instance not sufficiently considered in Den Norske Kirke og Staten.

Instilling fra Det frivillige kirkerads utredningskommisjon av 1969 (1973).
2891 shall not once more discuss the phrase “theological ethics” or the notion of “Christian ethics”. Dis-
cussing this issue any further now would be beyond my point here. There can be little doubt that Rawls
himself should consider kinds of ethics, conceived of in a systematic theological perspective, to be clearly
comprehensive.

290\, Honecker, Einflhrung in die Theologische Ethik, Grundlagen und Grundbegriffe (1990), p.vi.
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he openly refers to theological premises for ethics as such (chapter 2)?**, he considers

general norms and values in a theological perspective (chapter 4)**

. And he really does
not ignore the special sources of Christian ethics (chapter 5)°*. And he begins his dis-
cussion of social ethics (chapter 6), with a presentation of specific problems that are

typical of a modern Lutheran approach.?**

It cannot surprise that ethics — in a “Christian” perspective — transcend the domain of
the merely political. In principle, ethics conceived of in a theological perspective cannot
avoid being both “deep” and “broad”, if measured with Rawlsian criteria for qualifying
doctrines as “comprehensive”. “Deep” in the sense that such ethics are grounded fun-
damentally and theologically in certain doctrines about God the Creator and Redemptor,
in certain religious assumptions about human nature, and in a particular (eschatological)
perspective on the world. And “broad” in the sense that there is no domain of life,
whether political, familial or private that is not thought to be covered by theological
ethics, — if for no other reason that nothing on earth can be considered beyond the

sphere of the Creator's interest.

Simultaneously, however, | think that Honecker has also shown that Christian ethics
need not be considered a complete and absolute system, from which specified moral
directives for nearly all domains of life must be derived. I think that “theological ethics”
(or “Christian ethics”) as conceived of by Honecker should at the most be considered
partially comprehensive, rather than taken as a complete system specifically covering

(nearly) all fields of life. Christian ethics, as understood by Honecker should not be

291 He makes it clear “dafl es um theologische Grundlegungen geht , die ebenso in der Fundamental-
theologie, der theologischen Anthropologie, der Dogmatik erortert werden konnen.”, M. Honecker,

Einflhrung in die Theologische Ethik, Grundlagen und Grundbegriffe (1990), p. vi.

292 He participates in a theological debate even when he stresses that “Die bloBe Orientierung an der

Bibel als Norm reicht noch nicht zu. Zwischen biblischer Exegese und ethischer Reflexion besteht ja eine
Kluft, die nicht zu ibersehen ist.”, M. Honecker, Einfiihrung in die Theologische Ethik, Grundlagen und
Grundbegriffe (1990), p.vii

293 Let it be inserted that in chapter 5, “Quellen christlicher Ethik”, Honecker discusses the problem of
“fundamentalism”. The biblical material is in no way ignored by Honecker himself, but he underlines that:
“Anders als eine fundamentalistische Auffassung von der Bibel als Norm der Ethik kann historisch-
kritische Exegese den Wortlaut der Bibel nicht als zeitlos gliltige Autoritat und Norm anerkennen. Die
formale Berufung auf die biblische Norm kann daher kein Ersatz fiir eine sachlich begriindete Argumenta-
tion sein. Dazu kommt, daB zwischen Bibel und Gegenwart eine Geschichte der Aufnahme und Auslegung
der Bibel als Heilige Schrift zu bedenken ist. Darauf will die Berlicksichtigung der Geschichte christlicher
Ethik aufmerksam machen.” M. Honecker, Einflihrung in die Theologische Ethik, Grundlagen und
Grundbegriffe (1990), p.vii.
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considered a complete and closed moral system or supposed to be more or less at odds

with most other moral systems.

Understanding “Christian ethics” as a partially comprehensive moral doctrine, more co-
operative and open, might make it easier for its adherents to arrive at a reasonable
“overlap” with citizens holding other (partially) comprehensive views. But Rawls’
opinion is obviously unaffected by this: No fully or even partially comprehensive

doctrine can be taken as a common moral platform in modern pluralist societies.

Rawls personally conceives of a much “thinner” moral conception for the political field,
— paying due attention to the fact that people living within a shared social and moral
framework might in fact have very different aims and conceptions of “the good”. But
some “goods” seem nevertheless to be assessed in much the same way by most citizens
and are considered necessary by nearly all. There are “goods” that are required for
people simply to stay alive and lead a decent life. Let us call such kinds of “goods” the
“basic goods”. The acquisition and possession of basic “goods” are a prerequisite
without which it would not be possible for citizens to realise their different aims, ends,
purposes, careers and particular life projects. But when it comes to the more specific
goals that individual citizens consider it well worth striving for, there is obviously not
one single and overarching telos that unites them.?** It is this aspect of pluralistic

diversity and disagreement which is most clearly evident in modern societies.

Hence it can be seen that Rawls — usually considered a deontologist since he sets the
right prior to the good — takes teleological aspects into consideration in crucial stages of

his theory:

1. When defining the deontological principles of right for the political society, he finds
it necessary to take the point of departure from some theory of the good, but in doing so

he very strongly emphasises that “the concept of goodness has been used only in a rather

294 He starts by discussing “Die Aporien einer ‘Theologie der Ordnungen’”. M. Honecker, Einflihrung in
die Theologische Ethik, Grundlagen und Grundbegriffe (1990), pp.291-303.

295 | will not here return to the debate about pluralism and monism as actualised by Charles Larmore. Of
course there exist doctrines that strongly focus on a single overarching goal, as for instance Christian doc-
trines, or on one highest value, as for instance classical utilitarianism. What the latter concerns, one might,
however, say that “happiness” or “utility” can be further specified in very diverse directions. And what
concerns the former, it has to be added: Even when challenging modern diversity by holding forth an
overarching life-perspective (which is controversial) one also very clearly confirms the very fact of
pluralism.
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thin sense.””®. The content of this “thin” theory of the good is specified by introducing
the primary goods®®’, for which all people are supposed to have a basic need, independ-
ently of their more contingent life-plans and “thicker” conceptions of value. Thus Rawls
assumes that all citizens have roughly the same need for primary goods, such as self-
respect, a minimum of economic means as well as basic rights and liberties and certain

fair opportunities.

2. When the fundamental rights and liberties are initially developed on the basis of a
“thin” theory of the good, elementary deontological constraints on individual life-plans
and self-interested aims that might prevent others from having sufficient primary goods,
can most properly be settled. If the fundamental constraints are respected, people are
free to pursue highly different life-plans and seek more substantial and complex con-

2
d. 98

ceptions of the goo All citizens are namely expected to have also some “thicker”

conception of the good, not just a “thin” one.

Honecker too takes into account that the conception of the good might vary strongly,
and is subject to influence by both cultural and historical distinguishing features. This
can clearly be seen in his latest book on issues in theological ethics. In Grundril der
Sozialethik, he clearly develops a kind of ethics, characterised by himself as “Giter-
ethik”: In the introduction to “GrundriRR” he stipulates that the notion of “Giiter” should

be taken very widely.

“Der Mensch handelt, indem er sich etwas (einen Zweck, Skopos, eine Absicht) auf
etwas hin (eine Endbestimmung, ein Ziel, Telos) vornimmt. Mit der Benennung

2% «Byt the concept of goodness has been used only in a rather thin sense. And in fact | shall distinguish
between two theories of the good. The reason for doing this is that in justice as fairness the concept of
right is prior to that of the good. In contrast with teleological theories, something is good only if it fits into
ways of life consistent with the principles of right already on hand. But to establish these principles it is
necessary to rely on some notion of goodness, for we need assumptions about the parties’ motives in the
original position. Since these assumptions must not jeopardize the prior place of the concept of the right,
the theory of the good used in arguing for the principles of justice is restricted to the bare essentials. This
account of the good I call the thin theory: Its purpose is to secure the premises about primary goods
required to arrive at the principles of justice.” J. Rawls, A Theory of Justice (1971), p.396.

297 The Rawlsian “primary goods are specified to include such things as the basic rights and liberties
covered by the first principle of justice, freedom of movement, and free choice of occupation protected by
fair equality of opportunity of the first part of the second principle, and income and wealth and the social
bases of self-respect.” J. Rawls, Political Liberalism (1993), p.76.

298 After having unfolded a thin theory of the good as required to arrive at the most proper principles of
justice, Rawls continues: “Once this theory is worked out and the primary goods accounted for, we are
free to use the principles of justice in the further development of what I shall call the full theory of the
good.” J. Rawls, A Theory of Justice (1971), p.396.
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eines Zweckes, eines Wozu und Woraufhin des Handelns ist damit das Thema
Guterethik angesprochen. ... Der Begriff Gut beschreibt zunédchst einmal vorsittliche
Giiter. Die sprachliche Formulierung ‘Hab und Gut’ verweist auf etwas Fal3bares,
einen Besitz, ein Gut, das man besitzen kann. Man spricht beispielsweise von Kul-
turgut, von Rechtsgut, verbla3t auch von Saat‘gut’, oder Diebes‘gut’. In diesem
Sinne ist von ‘Giitern’ zunidchst als etwas Gegebenem die Rede. Zugleich wird
freilich ein Gut wie Leben, Gesundheit, Friede, Rechtsschutz usw. als ‘gut’ be-
zeichnet. Die Anerkennung, Achtung und Wahrung von ethisch wertvollen Giitern
ist Voraussetzung eines guten, gelungenen Lebens. Solche Giter beruhen auf
geschichtlicher Uberlieferung; sie sind Ergebnis und Ertrag geschichtlicher
Erfahrung:,r.”299

Honecker is in the first place concerned about “goods” taken in a more pre-moral sense
of the word; “goods” can just be taken as those things that people need, want and con-
sider valuable. Thereafter he brings in a moral perspective on people’s use of these
“goods”. The conception of the good, however, that people have, is to a wide extent
influenced by historical, cultural, communal and personal factors, and cannot be the
same for all. The teleological approach, when getting manifest in moral projects, tends
naturally to foster plurality. There are necessarily many different conceptions of the
good among the citizens of modern societies. | think that Honecker realises this as
clearly as does Rawls. The many different conceptions of the good, which are generally
to be considered a resource in a democratic society, are in themselves also a decisive
obstacle for really establishing one “thick” shared value-platform. However, the many

conceptions of the good should thrive (within some rather wide limits).

3.4. A conclusion

In a Western tradition, “true” moral doctrines are often assumed to provide the firm and
stable fundament of society. But citizens in modern societies have to realise that the
comprehensive doctrines they often relied upon when choosing values for building a
societal moral platform, can no longer unanimously be called upon to provide society
with a firm substantial moral basis. For even the “thick” comprehensive doctrines that
might most likely be held true by many citizens, can no longer be endorsed as a pro-
fessed common basis of society as a whole. No comprehensive moral doctrine — making

strong claims about moral, religious or philosophical truth — can (in the long run) pro-

29\, Honecker, Grundrif3 der Sozialethik (1995), p.vi. Of course this teleological aspect is not entirely
dominating in Honecker’s conception of (social) ethics. He makes it clear that a teleological perspective
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vide us with a platform that is acceptable as a shared moral basis for fair co-operation
and coexistence in modern pluralist democracies. It is hard to see how the common
standards of society, institutionalised as fundamental and equally binding on all citizens,
could fairly reflect one particular conception of the good or be derived from any one of
the (religious) doctrines existing in pluralist society. Simply put, no fully or partially
comprehensive doctrine can provide society with a generally recognisable common

framework for co-operation and coexistence.

This “negative” conclusion — based mainly on the analysis of the fact of pluralism and
the consequences drawn from this fact — seems to me to be plausibly argued for by
Rawls. And I think that this conclusion can to a wide extent be supported also by
Honecker since he assesses the fact of pluralism in much the same way as Rawls. But
Honecker’s premises for supporting such a kind of negative conclusion — that no com-
prehensive doctrine can legitimately provide society with a common moral framework
and institutionalised standards that may be equally binding on all parties — differ from
Rawls’ premises in that they are not merely political, but in fact also theologically

underpinned.

should be supplied by a deontological one. And an essential aspect of virtue-ethics also plays a role in his
books about ethics.
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4. A BASIC CONSENSUS?
4.1. Introducing the problem

Rawls reaches the negative conclusion that a modern democratic and pluralistic society
cannot (and should not) be unified by a comprehensive moral doctrine. Simultaneously
he recognises that pluralism cannot be total, somehow it has to be limited. This is in my
opinion already implicit in Rawls' elaboration of his first principle of justice which is
intended to establish for each person “a fully adequate scheme of equal basic liberties
which is compatible with a similar scheme of liberties for all.”*® Both freedom and

diversity are supported against the background of a fundamental consensus.>*

The fact of pluralism is certainly not to be ignored. But it is also a plausible assumption
that the more pluralistic a society becomes the greater its need for some common stan-
dards and means of specifying elementary duties and rights for its coexistent citizens, —
Christian citizens as well as others. The goal of this chapter is to take decisive steps
beyond the merely negative standpoint, that a modern democratic and pluralist society
cannot be unified in any acceptable way by any particular comprehensive moral doc-
trine. The immediate question becomes how can such a consensus (that is supposed to

be morally grounded*®®?

) be established and what could be the substantive content of
such an agreement about essential principles of coexistence, — given that no compre-
hensive doctrine can provide us with principles, rules and values that can be accepted by

all the parties in a pluralist society.

Assuming the initial achievement of an agreement on some appropriate terms of coex-
istence, the next question becomes, how is that agreement to be maintained over time,
what is to stop an initial agreement from being ignored whenever a particular group

finds it both possible and advantageous to do so without risk?

Returning to the first question, — if society is taken as a joint co-operative project, as in

the Rawlsian conception, then there is an urgent need to “specify the fair terms of co-

3005, Rawls, Political Liberalism (1993), p.291. (Italicisation made by me).

0 1ha book, recently published, Gerald F.Gaus (with reference to Donald Davidson) convincingly
argues that “the facts of disagreement and agreement alike are intelligible only against a background of
massive agreement.” G. F. Gaus, Justificatory Liberalism (1996), p.49.

392 | shall later consider this basic assumption more thoroughly.
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operation among the citizens.. %% The phrase “fair terms” means that the institutional
scheme of society and the common standards that are binding on the citizens, could be
willingly approved of by all of them. Consensus, the idea that the basic organisational
scheme of society can be based upon an agreement about essential shared standards that
can be willingly accepted, is an essential tenet of Rawlsian political liberalism, and the

primary focus of this chapter.

One way of grounding the organisation of a society on the consent of the governed,
while simultaneously emphasising the binding character of that consent, is to make the
institutional scheme the outcome of a contract between the different parties. This
approach deserves particular attention, especially given that Rawls' himself views his
theory as reviving the contract-tradition. The following consideration of Rawls’ con-
tractarian approach, including a brief theological discussion, serves as a prelude to a

detailed analysis of his theory of an overlapping consensus.

The morally grounded consensus-project presented by Rawls, appears open to the ob-
jection that it is both “unrealistic” and “utopian.” It might seem far too optimistic to
base the institutional scheme of society on an act of consent from those governed. Nor is
it all that obvious that a society, based on broad acceptance, will provide us with more
justice than more hierarchically structured societies? And it seems truly a leap of faith to
simply assume that individuals possess the moral capacity, political will and social
virtues required for achieving a morally grounded consensus about the essential terms of
coexistence. Rawls realises that such objections might be raised against the liberal idea
of a modern society based upon a morally grounded consensus which secures the fairest
possible institutional framework,

“The last difficulty I consider is that an overlapping consensus is utopian: that is,

there are not sufficient political, social, or psychological forces either to bring about

an overlapping consensus (when one does not exist), or to render one stable (should
one exist).>**

Another objection, that carries even more weight from a theological perspective, is that

the liberal project of grounding the scheme of society on consent, implies more than just

393 This is taken from the introduction to the central chapter of his book Political Liberalism where he

concentrates especially on “The Idea of an Overlapping Consensus”, p.133.
3045, Rawls, Political Liberalism (1993), p.158
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a wish to make the scheme of society widely acceptable. It treats society and the state as
an entirely human (and not divine) enterprise, a “construct” designed by the unassisted

reason of man.>®

On some intuitive level, this appears sharply at odds with a theological approach. It
seems plausible to assume that a relatively just institutional scheme of society might
most effectively be secured and upheld by a state-authority which has an unquestionable
divine mandate and sufficient power to impose on all citizens the constraints that are
required to hold that society together, — and make well-ordered and peaceful coexistence
possible. Perhaps well-orderedness can most efficiently be secured by a political “Obrig-
keit”, which is supposed to have both a divine legitimate right and also the required
power to rule. In some respect such a view, although fundamentally different from either
modern or classical contractarian approaches, might be considered most “realistic”.
Before considering more thoroughly the Rawlsian view and his idea of an overlapping
consensus, | should therefore like to consider a theological approach, according to which
society should most properly be “configured” not from the bottom up but from the top
down, by state-authorities deriving their ultimate authority from God, not from those
governed. In doing so I take my point of departure from Honecker’s conception of social

ethics, — especially his considerations concerning the Lutheran “Obrigkeits”- theology.

4.2. Political rule —based on a divine mandate

In his approach to “Das Staatsverstdndnis in der evangelischen The:ologie”306 Martin
Honecker starts by considering Biblical material. As usual when referring to Bible-texts
his aim is not to engage in scriptural exegesis. Instead he is most concerned about the
actual and proper use of sacred texts; he considers it particularly important to prevent
any kind of misuse and ideological overinterpretation of the texts. This aim is reflected
in the characteristic way Honecker proceeds in his discussion of state-ethics in Grundrif3
der Sozialethik:

“Eine Staatslehre findet sich im Neuen Testament nirgendwo. Es geht allein um das

Verhalten des Christen als Blrger gegentiber den Tragern politischer Herrschatft.
Neben der Hauptbelegstelle Rém 13,1-7 sind fir das Staatsverstandnis zu beachten:

395 Unaided reason in this connection is primarily to be understood as the reason that is not guided by (the
Word of) God.

306\, Honecker, Grundrif3 der Sozialethik (1995), p.307.
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Die Bergpredigt mit der Unbedingtheit des Liebesgebotes (Mt. 5,43ff, Feindesliebe)
und der Forderung des Gewaltverzichts. Die clausula Petri (Act 5,29) beschrankt alle
irdischen Anspriiche durch die Forderung des Gehorsams gegenuber Gott. In der
Apokalypse 13 verkorpert die politische Macht eine ddmonische Bedrohung. Eine
Begriindung einer Staatslehre durch Rom 13 enhilt eine Uberinterpretation des
Textes, wie die Auslegungsgeschichte zeigt. Rom 13 wurde als die Einsetzung der
Obrigkeit durch Gott in der traditionellen katholischen Auslegung mit Hilfe einer
Naturrechtsmetaphysik interpretiert. Das Luthertum findet in Rém 13 den Beleg fr
die Einsetzung des Staates als Gottesordnung. Eine ddmonologische Deutung sieht
in der ‘Gewalt’ (e)cousi/a) eine Engelsmacht (G.Dehn, O. Cullmann) und relativiert
damit die Staatsmacht eschatologisch. Karl Barths christologische Auslegung be-
zieht auch den Staat in den Herrschaftsbereich Christi ein. Tatsachlich kann man
Rom 13 jedoch berhaupt nicht fir eine Staatstheorie in Anspruch nehmen. Im
Kontext von Rém 12 und Rém 13,8-10 (Liebesgebot) ist Rom 13,1-7 Paranése.
Parénése ermahnt den Christen zum richtigen Verhalten. Die eschatologische Rela-
tivierung des Staates erlaubt bei Paulus keine Vernachlassigung und MiRachtung der
Burgerpflichten. In profaner Verwaltungssprache werden von ihm darum Funktionen
und Leistungen romischer Staatsverwaltung beschrieben. Eine Auskunft tiber das
Wesen des Staates wird aber nicht gegeben.”’

Here is no thorough text-analysis, but evidence of Honecker’s primary interest in pre-
venting ideological misuse of Bible-texts as well as texts from the church-history. Con-
sidering, for example, the key-role that Rom. 13 has played in the field of politics and

state ethics throughout history, Honecker’s sobriety seems much to the point.

Honecker does not delve deeply into Rom.13,1ff., nor shall | do so here. Nevertheless,
one can hardly overlook that in Rom. 13,1ff., St.Paul, although primarily intending to
give practical advice (“Pardndse”) to Christians faced with the problem of double-
loyalty, nevertheless makes some assumptions concerning the state-institution as such.
Behind the power of the state-authorities the Christian should discern the power of God
the Almighty. Christians could therefore trust in the providence (and power) of the
almighty God. State-authorities could, regardless of the explicit ideology they express,
be considered the “servants” of God®*®®, — with an exclusive right to use the “sword”

according to their mandate.

The term “sword” as used here symbolises power, the physical “coercive” power (po-
tentia coactiva), which includes the legitimate right to enforce directives that are con-

sidered necessary for the common good, and to use legal “sanctions” (penalties, impris-

07\, Honecker, Grundrif3 der Sozialethik (1995), p.307f.

398 1, Rom. 13,4 it is even clearly said about the state that “Jeous ga\r diakono/j e)stin soi\ ei)j to\ a)gaJo/n.”
The state is God’s “diakonos” in bringing vital goods to people.
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onment and sometimes even capital punishment) to uphold the order of society. In

advising Christians St. Paul makes certain assumptions about state-ontology.®

One might with a certain right say that St. Paul, when claiming obedience towards the
state-authorities, draws upon reasons that should be plausible to the readers. And the
reasons he gives for such obedience are of two kinds: First there is the mere fact that the
state disposes over the coercive powers of society and therefore should be feared. And
then it is emphasised that the power that belongs to the earthly political institutions, is
ultimately grounded in the authority and power of the highest God, “for there is no
authority (e)cousi/a) except from God, and those that exist have been instituted by
God.”(Rom.13,1b) Thus worldly power is more or less directly derived from divine
power, and the Roman authorities are therefore to be recognised by the Christians, “for
rulers are not a terror to good conduct, but to bad” (Rom.13,3a). St.Paul thus takes for
granted that the state has an exclusive and even theologically legitimate right to use
coercive power to safeguard the common good.*! It seems as if St. Paul at least draws
upon and furthers an implicit state-ontology, that is thereby given a certain theological
status. Society is to be ruled by state-authorities that have their ultimate mandate from
God himself.

However, Honecker’s main point is that St.Paul, when advising Christians in issues
concerning their political conduct and loyalty towards the governmental authorities,
makes use of conventional state-metaphysics, that is made theologically productive. The
mere fact that there are also other and very different perspectives on the state-authorities
within the New Testament (cf. Apc. 13) is itself a major reason why Honecker finds it
urgent to emphasise that:
“Die in sich eine sehr gro3e Spannweite reprasentierenden Aussagen Uber die
Stellung des Christen zur politischen Macht — neben Rom 13 steht Apk. 13 — er-
lauben es jedenfalls nicht, eine biblische Staatslehre zu formulieren. Alle Aussagen
zur politischen Macht im Neuen Testament sind usuell, allgemein tblich. Auch lag

in der Urchristenheit aus vielen Griinden (eschatologische Naherwartung, staatliche
Verfolgung, Missionssituation etc.) der Gedanke an eine Austibung von Statsgewalt

399 Most likely St.Paul draws upon (Stoic) ideas that were widely approved of in the political culture of
his own time.

310 5ome theologians have throughout history contested the view that the right to use coercive power
belongs exclusively to the political “Obrigkeit”, holding instead that it was in principle the right of the
church to use both swords. The doctrine of the two kingdoms, however, as elaborated within a Lutheran
context, distinguishes the two powers clearly.
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durch Christen vollig fern. Nach der konstantinischen Wende mufte deshalb das
Staatsverstandnis neu bestimmt werden. Die eusebianische Reichstheologie erneu-
erte Ideen eines sakralen Konigtums, des Casaropapismus. Der Westen griff dagegen
auf naturrechtliche Anschauungen zuriick. Augustin verband in dem geschichtstheo-
logischen Entwurf ‘De civitate dei’ in Unterscheidung und Zuordnung die zwei
Herrschaftsverbande politisches Gemeinwesen und Kirche zu einem spannungs-
vollen Miteinander. Thomas von Aquin griff auf aristotelische Gerechtigkeits-
vorstellungen zuriick und verpflichtete die politische Macht auf das Gemeinwoh!”***

By emphasising the conventional character of the state-ontology implied in certain
Bible-texts, Honecker undermines the theological legitimacy of making these

ontological aspects a normative part of Christian social ethics.

Of course it would be entirely beyond the horizon of St. Paul to raise a more principled
discussion as to whether state-power could also be legitimated by general consent from
those governed. But the relation of church and individual Christians to the concrete

phenomenon of political “power” was in no way unproblematic.

Let me insert here that the phenomenon of power had to be considered over and over
again by the church and its theologians, as the forms of power shifted. Christian theo-
logy has had to reflect on the legitimacy as well as on the practical use of political power
throughout its whole history. Not least was the church confronted with the immense task
of reconciling the ideas of worldly power and divine power, — for human beings are al-
ways to respect (and fear) not just the “sword” of the state, but even more the power of

God.

The power of a holy God may appear as a “mysterium tremendum et fascinosum”.
God’s power may be viewed as numinous and incalculable, but the leading perspective
is nevertheless more that of God, as a moral world-ruler. The idea that God’s own
power, when he is acting as the governor of the world, can be considered an “ordained
power”, not just an “absolute power”, makes the task of reconciling the power of the
divine world-ruler and the power that genuinely belongs to worldly state-authorities or
sovereigns easier from a moral point of view. The “ordained power” of God is morally
qualified and predictable, and the worldly governors as servants of God, are therefore

supposed to rule in accordance with moral principles and “ordained” (constitutional)

S, Honecker, Grundrif3 der Sozialethik (1995), p.308.
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law.®* From this there were only a few discrete steps to accepting that people were in
their moral right to assess the governmental rule from the perspective of morality and
law, and even withdraw their support towards cruel governors, thereby rendering the

government illegitimate.**®

312 The very distinction between God’s “potentia absoluta” and his “potentia ordinata” is taken from the
medieval theological discussion about the power of God. Cf for instance the chapters on Duns Scotus
(1,3, p.471f.) and William of Ockham (11,4, p.58ff.) in H. Syse; Natural law, Religion, and Rights. An
exploration of the relationship between natural law and natural rights, with special emphasis on the
teaching of Thomas Hobbes and John Locke (1997). Under the perspective of “absolute power” God’s
power might be considered unbounded, incalculable and even numinous. Under the perspective of “or-
dained” power, however, God can be seen as a ruler who has bound himself to act in accordance with firm
laws and reliable principles. God will usually not break the ordinary course of events, neither will he act
arbitrarily. Making analogies to the political domain this would mean that an absolute power, i.e. a power
that is neither restricted nor regulated by any law, might be contrasted to a power ordained and restricted
according to essential constitutive principles, laws and moral rules. This way of drawing structural paral-
lels between an ordained divine power and a political power restricted by constitutional principles can for
instance be found in S. Holmes, Passions and Constraint. On the Theory of Liberal Democracy (1995).
Dealing with the issue “Why a Will Can Be Bound to Itself” (p.150ff.) Stephen Holmes employs the theo-
logical idea of God binding himself, when he discusses a main objection to the liberal idea that people can
impose on themselves really binding constitutional laws. He starts with the objection: “Self-rule is logical-
ly impossible,... because no man can have coercive powers over himself. Moreover, the essence of a fun-
damental law is that no one has the right to abolish it: but how is it beyond human power if it has been
made by someone? Liberal constitutionalism is absurd because no political community can voluntarily
create a legal framework today that it cannot arbitrarily alter tomorrow. A higher law necessarily and
obviously presupposes a superior will enforcing obedience. How can people view with reverence a rule
they created by choice? Liberal democracy represents a vain attempt at bootstrapping. Constitution
making is the futile endeavor of a purely human will to device a law that can, preposterously enough,
oblige that very same will. But such efforts will be unavailing. Without an external enforcer, people
(singly and collectively) cannot be prevented from breaking their promises. As a result, constitutional
obligations can be imposed only by a higher will or a ‘binding God’. This argument is interesting. But it is
less orthodoxy Christian ... For one of the distinguishing features of Christianity, in contrast to pagan rel-
igions, is the idea of God who can bind himself. This innovative concept, in fact, seems to have been an
important intellectual precondition for the emergence of constitutionalism in the West, that is, the impro-
bable modern idea of a self-binding human community....” [And Holmes suggests that Jean Bodin, who
was certainly not a liberal, was the first to realise this]”...To my knowledge, the first sustained attempt to
adopt this classic theological argument, making it applicable to the political organization of human com-
munities, occurs in the Six livres de la république. Bodin sometimes asserts that no sovereign can be
bound by promises he makes to himself. But his basic position, as we have seen, is much more flexible
than this rigid stipulation would suggest. At the heart of his treatise is a list of restrictions that every
sovereign should, and indeed must, impose upon himself. There was nothing unfamiliar about this idea,
for Christian theology itself devoted elaborate attention to the concept of a self-binding highest power.
Bodin’s political theology, in fact, is explicitly based on a loose analogy between God’s self-binding and
the self-binding of the political sovereign: constitutional restrictions are less limits on, than expressions of,
sovereign freedom and power.” Passions and Constraint, p.150f. For a further discussion of the impli-
cations of distinguishing between God’s “potentia absoluta” and his “potentia ordinata” see also F.
Oakley, Omnipotence, Covenant, & Order. En Excursion in the History of ideas from Abelard to Leibniz,
(1984), especially from p. 47.

313 There were in fact influential medieval and late-medieval theologians, who gave some premises for a
more modern view, since they did for instance not_consider it a revolt against the divine order if political
power was to be legitimated not exclusively by reference to “divine metaphysics” but as much through the
consent of the people. (Ockam). But such a “liberal” view was theologically controversial. For it might be
seen as conflicting with the theological view that the state-monopoly concerning the use of the (coercive)
powers of society, could ultimately be legitimated only by reference to a divine mandate.

130



Let me now return to Honecker’s view. His approach to the Lutheran Reformation
closely parallels his method of handling biblical texts in matters concerning state and
society. Although Honecker is in many respects taking over central hermeneutical

“devices” from the Lutheran Reformation, he very clearly realises that:

“Die Reformation hat im Widerspruch zum Mittelalter keine neue Staatslehre
entworfen. Luthers Schrift Von weltlicher Obrigkeit, 1523, ist weder die erste
neuzeitliche Staatslehre noch ein politischer Traktat, sondern seelsorgerliche
Gewissensberatung. Gegen die Gberkommene Zuordnung von geistlicher und
weltlicher Macht begriindet Luther unter Berufung auf Rom 13 die Autoritét der
politischen Macht folgendermafen: Das Amt der Obrigkeit is unmittelbar von Gott
eingesetzt und damit allein Gott Rechenschaft schuldig, es wird nicht durch die
Kirche verliehen. Die Unterscheidung der zwei Reiche befreit die weltliche Obrig-
keit aus klerikaler Bevormundung. Die Weltlichkeit und Eigenstéandigkeit der Obrig-
keit und politischen Herrschaft wird biblisch, paulinisch begriindet und hierdurch
zugleich relativiert. Die Obrigkeit wird dabei personal gedacht: Der Oberherr ist
Landesherr, Landesvater. Eine solche personalistische Sicht der Obrigkeit ist patriar-
chalisch. Da die philosophische Begrenzung der Staatstheorie durch das Naturrecht
entfallt, starkt Luthers Obrigkeitsverstandnis in der Folgezeit faktisch die politische
Souverénitat. Anders als bei Calvin war bei Luther die Staatsform und die Verfas-
sung kein eigenes Thema. Der moderne Staat ist in Geschichte und Theorie erst
nach der Reformationszeit entstanden. Luthers politische Anschauungen sind vor-
neuzeitlich. Sowohl die paulinische Paranédse von Romer 13 wie Luthers Obrigkeits-
lehre sind nur begrenzt auf die neuzeitliche Wirklichkeit des Staates iibertragbar.”314

One of the main reasons for the unquestionable status afforded to the phenomenon of
“Obrigkeit” within the state-ethics of the Lutheran tradition, is that this term was used in

representative Bible translations of the key text of Rom. 13,1ff.3!*> And it is not just in

14\, Honecker, Grundri der Sozialethik (1995), p.309.

315 The German Bishop, Otto Dibelius, ascribes to Luther the idea of introducing the notion “Obrigkeit”
in the translation of Roman 13,1ff: “Als Martin Luther auf Wartburg das Neue Testament {ibersetzte und
dabei zu Romer 13 kam, Ubersprang er in seiner genialen Selbstherrlichkeit alles, was es bis dahin an
Verdeutschungen dieser Stelle gegeben hatte. Die deutschen Bibeln, die vor Luthers Ubersetzung er-
schienen waren — sie sind heute in der Stuttgarter Landesbibliothek in groRer Vollstandigkeit beieinander
—, lesen es anders. Die meisten dieser Bibeln stammen aus Oberdeutschland, aus StraBbourg, Augsburg
und Nirnberg. Sie haben samtlich — mit ganz belanglosen Abweichungen — den Text: ‘Ein jeglich sel sey
underthenig den hohern gewalten.’ Dazu kommen vier niederdeutsche Bibeln aus Coln, Lubeck und
Halberstadt. Diese sagen es ebenso, nur in anderer Mundart: ‘En jewelike sele da sy underdanich den
hoghesten ghewaldighen.’ Das also war im vor-lutherischen Deutschland die Tradition gewesen. Es war
die getreue Wiedergabe der lateinischen Vulgata: ‘Omnis anima potestatibus sublimioribus subdita sit.’
Und diese lateinische Ubersetzung gab ihrerseits den griechischen Urtext wortgetreu wieder. Luther
ignorierte dies alles und schrieb: ‘Jedermann sei untertan der Obrigkeit, die Gewalt {iber ihn hat.” Er
konnte nicht ahnen, was fiir bedeutsame Folgen diese seine Ubersetzung haben sollte.” Otto Dibelius,
Obrigkeit, Kreuz Verlag, Suttgart/Berlin 1963. p.53f. The Greek text does in fact not refer to State (im
Singularis), at least not directly: “PaVsa ysuxh\ e)cousi/aij u(perexou/saij u(potasse/sJw. ou) ga\r e)/stin e)cousi/a
ei) mh\ u(po\ Jeous, ai( de\ ouAsai u(po\ Jeoux tetagme/nai ei)si/n. w(/ste o( a)ntitasso/menoj tha e)cousi/a? tha?
tour Jeoun diatagha? a)nte/sthken, oi( de\ a)ndesthko/tej e(autoir;j kri/ma Ih/myontai.” In a modern German
Bible-translation Roman 13,1f. is tranlated as follows: “Jeder soll sich der Ordnungsmacht des Staates
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the German language that the Obrigkeits-conception is maintained and strengthened
through a Bible-translation. In the Norwegian language as well one can find a clear
equivalent to the German term “Obrigkeit”.>'® Characteristic of the Obrigkeits-theology
Is that state-authority is seen and assessed in analogy with family-authority as shown, for

example, in Luther’s explanation of the fourth commandment in the Catechism (the

extended version):*'’

“In dieses Gebot gehoret auch weiter zu sagen von allerlei Gehorsam gegen
Oberpersonen, die zu gepieten und zu regieren haben. Denn aus der Eltern Oberkeit
fleuBBet und breitet sich aus alle andere. ... Also daf} alle, die man Herrn heillet, an
der Eltern Statt sind und von ihn Kraft und Macht zu regieren nehmen missen.
Daher sie auch nach der Schrift alle Véter heil3en, als die in ihrem Regiment das
Vaterampt treiben und véterlich Herz gegen den Ihren tragen sollen. Wie auch von
Alters her die Romer und andere Sprachen Herrn und Frauen im Haus Patres et
Matres familias, das ist Hausvater und Hausmutter genennet haben. Also auch ihre
Landsfursten und Oberherrn haben sie Patres patriae, das ist Vater des ganzen Lands
geheillen, uns, die wir Christen sein wollen, zu grolRen Schanden, dal® wir sie nicht
auch also [als-so] heiBen oder zum wenigsten dafiir halten und ehren.”*'®

This was not an unusual perspective, as can be seen from the well known book, Patri-

archa, written by Robert Filmer.3

fligen. Denn es gibt keine statliche Gewalt, die nicht von Gott verliehen wird. Wer sich also gegen die
staatliche Gewalt auflehnt, wiedersetzt sich der Anordnung Gottes und wird dafiir bestraft werden.” Die
Bibel in heutigen Deutsch, Deutsche Bibelgesellschaft Stuttgart, 1982. In the English text, Revised
Standard Version, 2™ Edition 1971 (which is the English text I usually refer to, when quoting from The
New Testament), is Rom.13,1f. translated as follows: “Let every person be subject to the governing
authorities. For there is no authority except from God, and those that exist have been instituted by God.
Therefore he who resists the authorities resists what God has appointed, and those who resist will incur
judgment.”

16 The Nowergian term “Ovrighet” is a direct equivalent to “Obrigkeit”. In the revised 1930-edition, that
was commonly used within the Norwegian church until 1978, Roman 13,1f. was translated as follows:
“Hver sjel veere lydig mot de foresatte evrigheter! for det er ikke evrighet uten av Gud, men de som er, de
er insatt av Gud, sa at den som setter seg imot gvrigheten, star Guds ordning imot; men de som star imot,
skal fa sin dom.” But now — in the edition authorised in 1978 — the same verses are translated as follows:
“Enhver skal vere lydig mot de myndigheter han har over seg. Det finnes ingen myndigheter som ikke er
fra Gud, og de som er ved makten, er insatt av Gud. Den som setter seg opp mot dem, star derfor imot
Guds ordning, og de som gjor det, skal fi sin dom.”

! Honecker refers to Luther’s use of the fourth commandment. “Seit der Reformation wurde staatliche
Autoritat patriarchalisch begriindet. Sie genoR den Schutz des vierten Gebotes. Die Obrigkeit und nur sie
allein, ist von Gott eingesetzt. Macht entfaltet sich nach diesem patriarchalischen und personalen Ver-
standnis von Staatsautoritét nur von oben nach unten. Machtausiibung von unten her ist undenkbar. Im
Staat stehen sich zwei Positionen gegeniiber: Die Obrigkeit und die Untertanen. Deren Verhaltnis wird
nach Tugenden Befehl und Gehorsam geordnet.” M. Honecker, Konzept einer sozialethischen Theorie.
Grundfragen evangelischer Sozialethik (1971), p.147
318 M. Luther’s “GroBer Katechismus”, Die Bekenntnisschriften der evangelisch-lutherischen Kirche
(1967), p.596.

319 A main reason why Patriarcha (most likely written between 1635 and 1642) has got so well known, is
that it was strongly attacked by John Locke in The First Treatise of Government. (According to Locke
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There is, however, no theological reason for giving such a patriarchal approach a nor-
mative status according to Honecker: “Eine Auskunft {iber das Wesen des Staates wird
aber nicht gegeben”. Luther gives advice (Pardnise) to those living under the sovereign-
ty of different kinds of worldly authorities. Even in his most famous book on the issue
of “politics”, Von weltlicher Obrigkeit, Luther’s primary intention is to give advice to
Christians in relation to the state-authorities they were actually facing. In doing so, how-
ever, Luther simultaneously makes some implicit assumptions concerning the nature,
the power and the legitimacy of the “Obrigkeit”. And there is one such assumption, that
seems to be implied in Luther’s words: that society cannot be properly ordered and

legitimated by the mere consent from those governed.

According to Honecker, however, Luther’s main intention is to distinguish clearly be-
tween the power of the church and the power of the state. The nature of the power
exercised by the Obrigkeit is very different from the kind of power that belongs essen-
tially to the Church. While the power of the church is “spiritual”, derived from the
authority inherent in the Word of God, the power of the Obrigkeit is by its very nature
coercive power.*?° These two kinds of power, each of which is legitimate in the contexts
where it appropriately applies, should not be confused. But just as decisively as it is
underlined that it would be contrary to the Christian nature of the church to use coercive
power to promote its own goals, it is equally to be taken for granted that there has to be
an institution with a legitimate right to order society and with sufficient power to settle
laws, punish evildoers and maintain effectively certain constraints on the selfishness of
individuals and groups. Thus there should be a clear distinction between the kind of
power that is legitimately to be exercised by the church and the kind of power that is

legitimately to be exercised by the state.*** Church and conscience should not be ruled

there is a significant and decisive difference between the power that belongs to family-fathers and the
power that belongs to state-leaders. Capital punishment can for instance not legitimately be carried out by

the father.)

2 . , . . .
320 use the phrase “coercive power”, referring thereby to the mere capacity for coercion that the state

has, as far as it has at its own disposition the required coercive means and the legitimate right to use them.
But there are also many other aspects of power, for instance the authority of those who are entitled to
command other people, and there is the kind of power consisting in a (legitimate) capacity to influence
effectively the distribution of rights, duties and social goods among the citizens. The power of state-
authorities can therefore not merely be qualified as coercive power. And it is also quite obvious that the
Church has considerable power in many respects of the word, although the monopoly to use coercive
power (to use the “sword”) belongs exclusively with the state. And that is my point here.

321 Cf. Confessio Augustana, article XXVIII, that sets out like this: “Von der Bischofen Gewalt ist vor
Zeiten viel und mancherlei geschrieben, und haben etliche unschicklich den Gewalt der Bischofen und das
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by use of the “sword”, and society as such could not be ruled merely by principles
directly derived from the Christian gospel. Just preaching the “word” of God would not
do in the field of politics, and it would be very naive to ignore the fact that there are
other aspects of the human nature than just fair-mindedness and altruism that also have
to be taken into account when ordering society. In Von weltlicher Obrigkeit Martin
Luther makes this strikingly clear in a well-known “parable”:
“Wollte man darum sich das Wagnis zutrauen, ein ganzes Land oder die Welt mit
dem Evangelium zu regieren, so ist das ebenso, wie wenn ein Hirte Wolfe, Lowen,
Adler und Schafe in einem Stall zusammentéte und jedes frei unter den andern gehen
lieBe und spréache: ‘Da weidet euch und seid rechtschaffen und friedlich unterein-
ander; der Stall steht offen, Weide habt ihr genug, Hunde und Priigel braucht ihr
nicht zu fiirchten.” Da wiirden wohl die Schafe Frieden halten und sich in dieser

Weise friedlich weiden und regieren lassen; aber sie wirden nicht lange leben, und
kein Tier wiirde von dem anderen erhalten bleiben.”3??

The reason why this “parable” is so relevant is obviously that there are in society both
righteous and unrighteous persons, selfish and unselfish individuals. And it is also a
well-known fact that even a few evil persons might be sufficient to destroy the peace of
society as a whole. Taking this “realistic” approach one might better accept the social
need for a central institution, an “Obrigkeit”, with the mandate and the power to keep
individuals in line. And one might also understand why Luther would certainly consider

rule by consent a mere utopian (and even dangerous) idea.

However, seeing the modern state mainly under the perspective of an “Obrigkeit” in
Luther’s sense of the word, would in Honecker’s opinion provide us with a very narrow
and even anachronistic perspective on the state. In Grundrif3 der Sozialethik Honecker

therefore criticises the attempt made by Otto Dibelius to apply the “Obrigkeits-idea” to

weltlich Schwert untereinander gemenget, und sein aus diesem unordentlichen Gemenge sehr groRRe
Kriege, Aufruhr und Emporung erfolgt, aus dem, daR3 die Bischofen im Schein ihres Gewalts, der lhnen
von Christo gegeben, nicht allein neue Gottesdienst angerichtet haben und mit Furbehaltung etlicher Falle
und mit gewaltsamen Bann die Gewissen beschwert, sonder auch sich unterwunden, Kaiser und Kunige zu
setzen und entsetzen, ihres Gefallens; welchen Frevel auch lange Zeit hiervor gelehrte und gottfurchtige
Leute in der Christenheit gestraft haben. Derhalben die Unsern zu Trost der Gewissen gezwungen seind
worden, den Unterschied des geistlichen und weltlichen Gewalts, Schwertes und Regiments anzuzeigen,
und haben gelehrt, daB man beide Regiment und Gewalten, um Gottes Gebots willen, mit aller Andacht
ehren und wohl halten soll als zwo hochste Gaben Gottes auf Erden.” Die Bekenntnisschriften der
evangelisch-lutherischen Kirche (1967). | shall later more thoroughly consider some aspects of the so
called doctrine of the two kingdoms.

322, Luther, Von weltlicher Obrigkeit. Wie weit man ihr Gehorsam schuldig sei (1523 Calwer Luther-
Ausgabe 1965), p.22.
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modern societies.®* Even in the 20" century bishop Dibelius still holds both that:

e only an “Obrigkeit” (instituted by God) can have the required authority. And there-

fore even the modern kind of democracy should be considered problematic.

o Christians are not bound to be obedient towards an illegitimate state. (The experi-

ences with the “Nazi-authorities” obviously contributed to this view.)

According to Honecker, however, there is no cogent reason why political authority
should be bound to patriarchal state-forms. And Honecker emphasises that the modern
problem of legitimacy cannot be solved simply by reference to St. Paul or Luther, espe-
cially since they were not so much concerned with the legitimacy of their respective
states as with the question how Christians should comply with the existing state-

authorities.3**

It cannot be denied that Honecker himself can still consider the modern state-institution

as instituted by God, — with a mandate to exercise proper “Staatsgewalt und politischer

Macht”:

“Christlicher Glaube anerkennt jedoch die Notwendigkeit von Staatsgewalt und
politischer Macht, um dem Bdsen willen. Deshalb bejaht er das Prinzip der
‘Staatlichkeit', als Gottes Setzung, als ordinatio divina.”*%

From a theological perspective the state-institution should be considered an “ordinatio
divina”. God, the Creator of heaven and earth, uses the political institutions of society in
upholding the world he has created. But even if this theological perspective on the state-
authority is also maintained by Honecker, he simultaneously stresses that the existing
state-ontologies, that might for instance be taken as a conventional and implicit part of
the reflections made by St. Paul (Rom.13) or St. John (Apc.13) or Luther (Von welt-

licher Obrigkeit), have no far-reaching theological significance. The theological signifi-

323 o, M. Honecker, GrundriR der Sozialethik (1995), p.335f. See also Otto Dibelius, Obrigkeit (1963).

324 Dibelius was sometimes criticised for using Rom.13 for political legitimacy-purposes, but sometimes
he was in fact also criticised for the tendency to consider all “totalitarian” states, not just the Nazi-state, as
theologically illegitimate states, falling outside the class of legitimate states taken into account by St. Paul
in Rom. 13. Dibelius’ critique of totalitarianism in politics might seem very much to the point. Neverthe-
less, he is criticised by Honecker who objects that the questions, raised by Dibelius, concerning theologi-
cal legitimisation of political institutions, should not be answered merely on the basis of a thorough exe-
gesis (of texts like Rom.13,1ff), or be settled definitely by reference to the theology of Martin Luther. In
so far Honecker is right. But by raising the problem of legitimacy so sharply, Dibelius has at least made
mere “state-positivism” very problematic from a theological point of view.

325 M.Honecker, Grundri3 der Sozialethik (1995), p.337.
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cance reaches hardly beyond a mere “daf3”’; — that there has to be state-authorities with a
power that is sufficient to limit selfishness, and that the state-authority is ordained by
God, the Creator. Since theological political ethics and moral advising have to be ad-
dressed, it has to be related to the problems caused by actual state-authorities. Taking
“the fact of”” actual political institutions as the point of departure for parenetical advice
does, however, not mean that particular state-authorities are theologically idealised.
There is, according to Honecker, no sacrosanct state-form elaborated either by St.Paul
nor by St. Augustine nor by Luther.326 And accordingly one cannot use particular Bible
texts in a theological “consecration” of strictly hierarchical state-forms or in a principled

rejection of democracies built on the principle of rule by consent.

It follows that there may in theological social ethics be considerable elasticity regarding
the form of state-institutions. And it also follows that there is no ideal or normative
theological state-model that must be approximated in order for state-authorities to gain
theological support or recognition from a Christian point of view.**” If a distinction
between “the fact of” and “the essence of” state-authority, as introduced by Honecker, is

328 to factual state authorities and

ignored, it might in practice lead us to give legitimacy
actual schemes of society in a way that runs the risk of confusing merely empirical
issues with theologically normative ones.®*® Although Honecker takes state-authority as

such as an “ordinatio divina”, this does not lead him to treat any particular state-form,

326 According to Honecker it is for instance typical of modern Catholic theology that the varieties of state-
forms are recognised without giving up the idea that the state should be considered “eine Institution der
sittlichen Ordnung. Dabei hat die Institution des Staates als solche ihren Grund im absoluten Naturrecht:
... Die Staatsform ist nach dem Siindenfall, also nicht von Ewigkeit her angeordnet. Damit bleibt bei der
konkreten Ausgestaltung der Staatsordnung ein Entscheidungsspielraum. Demokratische Willenseinigung
und Vertragstheorien haben ihren Platz bei der Begriindung der konkreten Staatsordnung. Denn die Ver-
fassung des einzelnen Staates ist nicht durch das Naturrecht vorgeschrieben und festgelegt.” M. Honecker,
GrundriB der Sozialethik (1995), p.311f.

327 There might nevertheless be certain minimum-criteria that legitimate political authorities must fulfil, in
accordance with St. Paul’s general premise, that ... rulers are not a terror to good conduct, but to bad”.
(Rom. 13,3a). Rom.13 represents in itself an example of a state-authority (although pagan) that could be
approved of as legitimate, while Apc. 13 gives an example of a state-authority that has to be considered il-
legitimate. The issue of legitimacy — in a religious perspective — is also illustratively dealt with in Dan.7.
328 “Die christliche Gemeinde und die einzelnen Christen sind nicht vordringlich nach einem eigenen
materialen theologischen (‘theoretischen’) Beitrag zur politischen Theorie gefragt, der in der Regel doch
nur legitimatorischen Zwecken dienen wiirde oder dienstbar gemacht wiirde.” M.Honecker, Grundrif§ der
Sozialethik (1995), p.337.

329 Most kinds of state-metaphysics tend in fact towards state-positivism, which is in my opinion clearly
seen by Honecker: “Die Theologie der Ordnungen versteht menschliche Verhaltnisse als Stiftungen
Gottes. Dalt in ihnen Gottes erhaltende Gnade wirksam ist, kann man wohl glauben. Aber man kann
diesen Glauben nicht zur gesellschaftlichen Legitimation vorhandener Institutionen verwenden.” M.
Honecker, Konzept einer sozialethischen Theorie. Grundfragen evangelischer Sozialethik (1971), p.2.
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whether found in the Bible, church history or in the modern world, as having a sacro-

sanct status.

Nevertheless, Honecker himself in fact considers democracy to be the state-form that
corresponds most appropriately to such human capacities, duties, rights, needs and

values that are vital in a theological perspective.**° Even if he is not idealising demo-
cracy, Honecker can say that there is within Christian faith itself an affinity to demo-
cracy with its built-in control of central state-power and with its basic respect of free-

dom of conscience.®*

The preceding discussion and Honecker's position within it can be succinctly stated as

follows:

First, any theological perspective on society, which takes its point of departure from the
“state-theology” of the Bible or the Reformation, faces the hermeneutic problem of the
historical distance. The pagan state-institution that St.Paul had in mind or the Christian
“Obrigkeit” that Martin Luther refers to, have in fact changed fundamentally, which
implies that the state-ontology that was referred to, cannot any longer be taken as the

decisive point of departure, — at least not in modern western societies.

It is worth noting both that the term “Obrigkeit”, introduced in the Bible-translation and
the state-theology by Luther, is given no normative theological significance, and that
Honecker finds it necessary to make the rather trivial statement that Luther did not know
the modern notion of state. One has to agree with Honecker that political models and

devices “urspriinglich entworfen fiir ein einheitliches ‘Corpus christianum’, in welchem

330 Honecker says very openly: “Mit der Annahme, dafl Demokratie am besten den Rechtsstaat sichern
kann, habe ich bereits implizit mich gegen die These entschieden, daB es eine bessere, d.h. den mensch-
lichen Maglichkeiten und Schwéchen angemessenere Staatsform geben kdnne, welche die Rechte des
einzelnen so weit als Uberhaupt mdglich zu gewéhrleisten vermag. Man kann sich zwar bessere Staats-
formen vorstellen; aber diese Vorstellungen abstrahieren von der Frage der Realisierbarkeit in der ge-
schichtlichen und gesellschaftlichen Situation. Dieser Einwand besagt freilich nicht, dal das im angel-
séchsischen Bereich entwickelte Modell der liberalen rechtsstaatlichen Demokratie so vollkommen ist,
daB es tiberhaupt nicht mehr verbessert werden kann...”, M. Honecker, Konzept einer sozialethischen
Theorie. Grundfragen evangelischer Sozialethik (1971), p.168.

331 Byt after he has emphasised that Christian faith recognises the fact that there has to be political power,
even coercive power, and that the state authority could be taken as an “ordinatio divina”, Honecker, how-
ever, stresses that the coercive power of the state should be taken as “begrenzt durch die Macht Gottes,
durch die Macht des Gewissens und durch die Macht des Glaubens. Von daher hat christlicher Glaube
notwendig eine Affinitat zu gemaRigten Staatsformen und zur Kontrolle der Macht, zur Demokratie, also
zu den Garantien des Rechtsstates und zu vorstaatlichen Menschenrechten.” M. Honecker, Grundri3 der
Sozialethik (1995), p. 337
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es noch keinen staats- und kirchenfreien Raum gab”**?

cannot automatically be consid-
ered appropriate and normative in modern societies that might be pluralistic, secularised

and also dependent on the consent of the citizens.**®

Second: There is within the context of those forms of theological social ethics which
focus strongly on the mandate of the “Obrigkeit”, a natural tendency to promote a strict
hierarchical (and patriarchal) perspective on society. Strictly hierarchical societies
might sometimes be conceived of in a theocratic way. Even if the rulers are not taken to
be above the law of God nor in a privileged position beyond the claims of natural law,
they are often supposed to be in control of positive law. Therefore hierarchical societies
are not safeguarded against tyranny, and theocracy might soon be transformed into some
kind of ecclesiocracy, — given the instant need for mediating and interpreting God’s

will, 33

Third: Conceiving of authority in strictly personal categories, as is natural within a
patriarchal view, might weaken the rights, liberties and safety of ordinary people. For
there is no reason to believe that a sovereign ruler should be less subject to sin, selfish-
ness and human weaknesses than most human beings. It is therefore of importance that
(coercive) power is publicly and continually controlled, — as is to a wide extent the case
in modern democratic societies. | think that Honecker rightly stresses that the basic
organisational scheme of a society has to express an elementary respect for the integrity

of each person within that society.>®

Fourth: It is well worth noticing that the Lutheran reformation also seeks to distinguish

between different institutionalisations of power and authority. There are two kinds of

332 Martin Honecker: Konzept einer sozialethischen Theorie. Grundfragen evengelischer Sozialethik,
Tibingen 1971, p.8f.

333 Of course one might say that Honecker is just referring to some facts, that are without doubt charac-
teristic of modern societies. And mere facts (of this kind) do not necessarily imply an “ought”. Let me,
however, in this connection just underline that Honecker obviously means that we ought not try to restore
a political idea of a “corpus christianum” based on a strictly hierarchical scheme of society, even if there
should be a possibility that such ideas could be realised or enforced.

334 as previously mentioned it might be astonishing to see how Rawls — as a liberal — can assess some
“hierarchical” schemes of society rather positively. In recent time he has distinguished between hierar-
chical societies “of good standing” and “tyrannical and dictatorial regimes [which] cannot be accepted as

members in good standing of a reasonable society of peoples”. Cf. J. Rawls, “The Law of Peoples”, On

Human Rights. The Oxford Amnesty Lectures 1993 (1993), p.42f.

335 Honecker emphasises very strongly “daf3 der einzelne vor Gott unendlich wertvoll ist (Mt 10,29-31;

18,10-14); diese Anschauung vom unantastbaren Recht der Person muf3 auch im politischen und
gesellschaftlichen Bereich geltend gemacht werden.” M. Honecker, Konzept einer sozialethischen
Theorie. Grundfragen evangelischer Sozialethik (1971), p.166.
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power that should not be confused. Thus Confessio Augustana XXVIII for instance
attests to the view that there should in principle be a significant difference between the
power of the Obrigkeit (princes) and the power of the Church (bishops). But a very

sharp distinction might be problematic, — at least in practice.**®

Fifth: I think that Honecker plausibly criticises the more unreflected acceptance of
state-metaphysics®’ so often enmeshed in theological ethics, and he has convincingly
cut off speculative legitimacy-projects taking their point of departure from particular
Bible-texts like Rom. 13,1ff.3*® Even if one should want to re-establish an Obrigkeits-
structure much like the one we can find in Luther’s works and which we might also
discern in Rom.13, such a project is to be considered empirically unrealisable and
theologically dubious. It is also well worth noticing that the crucial question for St. Paul
seems not so much to be whether regimes are “Christian” or not, whether they stick to
Christian doctrines or not. He refers to the existing regime and its factual capacity to
support good conduct and punish evildoers. And in fact St.Paul avoids the question

whether more particular criteria should be established for deciding when regimes are to

336 \What makes the case even more difficult is that one can obviously distinguish along different lines.
One can separate mainly between the different authorities holding institutionalised power in society. |
think this is a main approach to power in CA XXVIII. One can also start by examining the different
aspects of power inherent in the very notion itself. Then one might separate mainly along the lines of mere
authority and naked force, as does for instance J. P. Mackey in his book about Power and Christian Ethics
(1994). James P. Mackey can therefore very correctly “see power as something that oscillates between its
twin forms of force and authority.”(p.12) Taking the two extremes of power to be the naked (and immoral)
force on the one side, and on the other side the mere authority, which can only be accepted and approved
of willingly and for good reasons, | think it would be rather appropriate to say that both the Church and
the state might be seen as oscillating between those two extremes. Of course the Church should, as far as it
reflects the gospel, approximate the pure “power by authority position”, but this will never to the full ex-
tent be the case in practice. And a more urgent question arises: Why shouldn’t this approximation to the
“power by authority position” be an ideal for the state as well, — at least for democratic state-authorities?
It need not be considered a necessity that state-power should tend towards a “power by naked force
position”. If one is also taking state-power “as something that oscillates between its twin forms of force
and authority”, it seems obvious that state-authority might even to a decisive extent be dependent on the
willing recognition from those governed. This should not render a distinction between Church-power and
State-power futile, but might nevertheless illustrate the complexity of the phenomenon of power, both in
relation to the church and to the state.

B A metaphysics of the state is concerned with “das Geheimnis des gottlichen Waltens, daB sich die
géttliche Erhaltungsgnade auch mitten durch das zwielichtige Handeln der Menschen hindurch zu
beweisen vermag.”, M. Honecker, Konzept einer sozialethischen Theorie. Grundfragen evangelischer
Sozialethik (1971), p.156. As already suggested, state-metaphysics is mainly concerned with the essence

(das Wesen) of the state, as opposed to the actual functions of the state.

338 « Aus Glaubenssiitzen und biblischem Zeugnis ist keine Staatsform herzuleiten. Der gegenwirtige Staat

is in seiner konkreten Erscheinung ein Gebilde der Geschichte.” M.Honecker, Grundrif3 der Sozialethik
(1995), p.337.
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be considered (il)legitimate.3*

Sixth: Honecker’s ideas about the nature of a just society corresponds to a large extent
to Rawls’ idea of society as a fair**® system of co-operation. And Honecker's criticisms
of a comprehensive theological state-ontology would certainly be approved of by Rawls
as well, since this kind of state-metaphysics may hamper the idea of society as a system
of fair co-operation. Honecker’s tendency towards a mere “daf” in respect of the divine
orderedness and mandate of the state, can very well correspond with a search for the
most reasonable and fair “was” in respect to a substantial ordering of the basic structure
of society as a joint co-operative venture.*** The idea of society as structured from the
top down, and an “alignment” of the citizens from the side of the powerful “Obrigkeit”
— regardless of an eventual consent given by the governed themselves — should simply
not be used to elaborate the Christian version of state-metaphysics. At least | think that

one has to take openly into account what Honecker clearly stresses:
“Das neuzeitliche Staatsverstdandnis hat ein wechselvolle Geschichte hinter sich.
Entscheidend war, verglichen mit dem Mittelalter, die Emanzipation des Staatslehre
von Kirche und Theologie. Der Zweck des Staates und die Staatsziele werden rein
innerweltlich begriindet. Der moderne Staat ist in Europa ein Ergebnis der
Sékularisierung. Toleranz und Religionsfreiheit sind Ausdruck der Sakularitat des

Staates. Da der Staat nicht auf einer Setzung Gottes, sondern auf dem Willen des
Biirgers beruht, werden nun Vertragsideen wichtig.”342

4.3. Rule by consent

4.3.1. The contract argument

Now it may be asked: Is it possible to find a way of legitimating the institutional scheme
of society by the consent of the people that is at least as effective as the religious legiti-
mation was and has the required authority? Such questions have fueled the search for an

appropriate shared basis (and a common moral ground), that has got so manifest in the

339 This is the problem of Apc.13. And also of Dan. 7. Bringing Apc 13 into consideration, Honecker not

least demonstrates that there are very different kinds of state-forms within the perspective of The New
Testament itself.

340 justice is quite clearly an aim to be (at least approximately) secured by the central institutions of
society. And Honecker characteristically adds: “Wéhrend eine metaphysische ontokratische Staatslehre
Gerechtigkeit als ewige Ordnung begreift, wird sie im gesellschaftlichen Prozess zu suchen und zu ver-
wirklichen. Die Gerechtigkeit liegt nicht vor, sie kann nur das Ergebnis eines demokratischen Consensus
sein.” M. Honecker, Konzept einer sozialethischen Theorie. Grundfragen evangelischer Sozialethik
(1971), p.160f.

341 And therefore he very much intends to avoid “Eine kerygmatische Einschirfung ethischer Grundsitze
und jede Form von autoritirer Moralvermittlung...” M. Honecker, Grundri der Sozialethik (1995), p.IX.
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contract-tradition.

Some theologians in modern societies, such as Martin Honecker, have clearly empha-
sised that an appropriate political “Willensbildung kann nur gelingen im Konsens der
betroffenen Biirger”.*** By emphasising this so strongly Honecker takes his orientation
mainly from the bottom up and shares at least some fundamental premises with a “vol-
untaristic” contractarian view (to which he explicitly refers just a few times). For a con-
tract to be valid, and binding on the parties, it must appropriately express the will of the
contractors. The kind of agreement among citizens that is provided for in treaties or con-
tracts, is supposed to express the active will of the parties. The contract can be consid-
ered a mutually binding agreement, giving rise to specific obligations, only if the invol-
ved parties have entered voluntarily into it. (The problem of a more tacit consent will be

touched upon later).

One can find, for instance in the Bible, examples of covenants (“contracts”) where God
as one of the parties has taken the initiative in establishing it and has also set forth the
terms and the content to be agreed upon.>** In the Bible one can, however, find other
kinds of covenants too, as for instance the “treaty of friendship” established between
David and Jonathan (1.Sam.20) or the “treaty” between David and the tribes of Israel,
before he is anointed king over Israel. This treaty is of great interest, and particularly
deserving of some consideration in as much as it reflects a form of social contract made

within the framework of a theocracy.

“So all the elders of Israel came to the king to Hebron: and king David made a
league®* with them in Hebron, before the Lord: And they anointed David king over
Israel.” (2.Sam.5,3)

The fact that David was already appointed king by God himself did not prevent the

people from entering into a mutually binding agreement, a covenant, with him.3* In this

342\, Honecker, Grundrif3 der Sozialethik (1995), p.317.

3\, Honecker, Grundrif3 der Sozialethi (1995), p.337.

344 This is for instance the case in the covenant between God and Abraham in Gen. 17,1ff. where God
binds himself to fulfil a promise to the man he has especially blessed and elected, and where Abraham’s
obligation according to the terms of the covenant was to be obedient (for instance what concerns circum-
cision).

345 The word used in the hebrew text is “berit”, the usual term for covenant.

346 This might indeed seem surprising within the theocratic scheme of the ancient Israel. But there is
obviously no conflict between the crucial fact that David was already appointed by God to be the new
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context, it may also be of interest to note that the son of king Salmon was rejected by
most of the tribes of Israel who had originally gathered in Schechem to anoint him a
king upon the death of his father. When the son of Salmon, Rehabeam, however, refused
to lighten the people's burdens, they refused to recognise him as king and appointed

Jeroboam instead. (1.King.12)

From a theological point of view, the thought that sovereigns ruled not just according to
a mandate given directly by God, but also on certain terms set by the people, is not an
entirely illegitimate one. Supporting Pope Gregory the VII against Henry IV, Manegold

of Lautenbach writes for instance in a very frequently cited text:

“King is not a name of nature but a title of office: nor does the people exalt him so
high above it in order to give him the free power of playing the tyrant in its midst,
but to defend it from tyranny. So soon as he begins to act the tyrant, is it not plain
that he falls from the dignity granted to him? Since it is evident that he has broken
the contract by virtue of which he was appointed. If one should engage a man for a
fair wage to tend swine, and he finds means not to tend but to steal them, would one
not remove him from his charge? ... Since no one can create himself emperor or
king, the people elevates a certain one person over itself to this end, that he govern
and rule it according to right reason, give each one his own , protect the good, de-
stroy the wicked, and administer justice to every man. But if he violates the contract
under which he was elected, disturbing and confounding that which he was estab-
lished to set in order, then the people is justly and reasonably released from its obli-
gation to obey him.”%

The idea of theologically consistent contractual limits on sovereignty was in no small
way a product of the Reformation and Counter-Reformation as oppressed groups like
the Huguenots sought biblical sources upon which to base contractarian ideas.**® But

these are not the only roots.

In his study of the development of social contract theory, J.W Gough has given an ac-

king of Israel and the fact that David also had to enter into a mutually obligating “league” with the tribes
of Israel, who were also to recognise him.

347 1 have quoted from M. Lessnoff’s Introduction in: Social Contract Theory, (ed. M. Lessnoff, 1990),
p.5.

348 When facing severe oppression by the state, they developed the model of a “double contract” to legiti-
mate their resistance to the king. Inspired by the Old Testament they meant that the king had a double
obligation. First he was contractually bound by the covenant between God and the king. And then he was
contractually bound by the covenant between the people and himself. For this view they could refer to the
fact that even the great Jewish king, David, also had to be recognised by the people. If the king is disobed-
ient to God and also breaks the mutual obligation with the people, one has the right of disobedience. Let it
en passant be remarked that the Lutheran Church did not develop any contractarian theology like this.
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count of contractarian motifs within the Greek (and Roman) political thought.**® He
found contractarian motifs already among the Sophists, with their tendency to see law
and political institutions as a result of convention rather than as a scheme essentially
grounded in nature itself.** In Plato’s Republic this view, held by Glaucon, is dealt with
by Socrates.®* In another way the contract-thought is taken up in Crito (51D-52A; 52C-
53A; 50c), and here the thought is that Socrates, by choosing to live in Athens, has in
fact entered into a covenant, implying an allegiance to abide by the laws of Athens. A
kind of tacit consent.

And Aristotle (Politics, iii, 1280b10) also refers to the Sophists as the typical represen-
352

tatives of those considering the law to be merely a kind of contract.
There are, then, many different kinds of “contracts”, but in political contract-philosophy
one need focus on just two main-types. Using Gough's terminology, the first may be

classified as the contract of submission (which is also called a “contract of govern-

349 ¢, J.W.Gough, The Social Contract. A critical Study of its Development (1967).

350 “In the hands of some of the Sophists, however, the contrast of nature and convention led to a radically

individualistic standpoint. The idea of a state of nature, in which individual men moved freely in pursuit of
their own ends, was contrasted with civil society, in which man’s natural freedom was hampered by laws.
This state of nature might be portrayed as a poetical golden age in the distant past, from which man had
fallen, but more usually it was regarded as a state of war (like the state of nature in Hobbes) in which
every one was in competition and potential conflict with every one else. From this conception it was but a
short step to the social contract. Every one in the state of nature was in danger of being injured by his
neighbours, and therefore men made a contract or bargain (sunJh/kh, or o(mologi/a, are the Greek words
most often used) with one another, by which each man undertook to refrain from injuring his neighbour,
provided that his neighbour in return would refrain from injuring him. Thus laws were made, based on this
convention between individuals, and with them came the idea of justice and the difference between right

and wrong.” J.W.Gough, The Social Contract. A critical Study of its Development (1967), p.9f.

Sl Republic, Book II, Socrates is concerned with the question set forward by Glaucon: “Socrates, is it

your desire to seem to have persuaded us or really to persuade us that it is without exception better to be
just than unjust?” (357A). And then the “realistic” approach of Glaucon is explicated more thoroughly:
“So that when men do wrong and are wronged by one another and taste of both, those who lack the power
to avoid the one and take the other determine that it is for their profit to make a compact with one another
[notice the Greek medium form: cunJe/sJai a)llh/loij] neither to commit nor to suffer injustice; and that this
is the beginning of legislation and of covenants between men, and that they name the commandment of the
law the lawful and the just, and that this is the genesis and essential nature of justice — a compromise
between the best, which is to do wrong with impunity, and the worst, which is to be wronged and be
impotent to get one’s revenge. Justice, they tell us, being mid-way between the two, is accepted and
approved, not as a real good, but as a thing honoured in the lack of vigour to do injustice, since anyone
who had the power to do it and was in reality ‘a man’ would never make a compact with anybody neither
to wrong nor to be wronged; for he would be mad.” Plato, The Republic, Book Il, 359A,B. Cf. also

Plato’s Laws, 889E.

352 Contrary to the Sophists providing us with a “picture of the natural man striving for his own ends,

Plato presents us with an account of an organized society in which every man has his ‘station and its
duties’, with the implication that it is only in such a life that the nature of man can find its fullest expres-
sion. Aristotle’s refutation of the sophists is essentially similar.” J.W.Gough, The Social Contract. A
critical Study of its Development (1967), p.13.
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ment”) and the second, as the genuine social contract (the “social contract proper”). The
terminology here is taken from Gough but, obviously, both terminology, and the aspects
meant to be emphasised, may differ. John Locke, for example, uses the notion
“compact” for the genuine social contract. Or one might choose to distinguish between a
horizontal (constituting a people) and a vertical contract (establishing a government).

The former is taken as the true contract of association by Jean-Jeacques Rousseau.***

Using another terminology one might also very properly distinguish between moral and
merely prudential kinds of contract. Of even greater significance when dealing with
modern kinds of contractarianism, is the distinction between a hypothetical and a real

contract.®*

For the moment, however, I just prefer to distinguish between “social contract” and
“submission contract”, since this distinction covers very well the two types of basic
“contract” that have in fact played a considerable role in matters of political legitimacy

and political obligation.**> While the former kind of contract might have the greatest

33 chapter 16 of his well-known book on the social contract he takes up the problem of establishing an
executive power after the legislative power has been well established by the people as the “sovereign” of
the state. And he writes: “Since the citizens are all made equal by social contract, everyone can prescribe
what everyone else should do, whereas no one has the right to require another to do anything he does not
do himself. Now it is precisely this right, indispensable for imparting life and movement to the body
politic, that the sovereign gives the prince in instituting the government. Some have claimed that this act
of establishment was a contract between the people and the leaders it gives itself, a contract by which the
two parties stipulated the conditions under which one party obligates itself to command and the other to
obey. It will be granted, I am sure, that this is a strange way of making a contract! ... There is only one
contract in the state; it is that of the association; and that one by itself excludes any other. It would be
impossible to imagine any other public contract that would not violate the first one.” Quoted from the
English translation; “On Social Contract or Principles of Political Right”, Rousseau’s Political Writings,
(eds. A. Ritter and J. Conaway Bondanella, 1988), p.145f.

3% These aspects of modern contractarianism, which are a vital part of the Rawlsian approach, shall be
considered more closely later, but let me now just suggest that the way one combines different
perspectives on the social contract, might serve to underline various aspects of a contractual agreement,
yielding different kinds of contractarianism. Let me illustrate this as follows: If we are just focusing on the
aspects “real” versus “hypothetical” and “moral” versus “prudential”, there will for instance be four
different combinations, yielding rather different kinds of contractarianism:

a real contract for prudential reasons,

a real contract for moral reasons.

a hypothetical contract for mere prudential reasons,

a hypothetical contract for moral reasons,

The latter comes closest to the kind of contract that Rawls has in mind, as we shall se.

I am indebted to Thomas Pogge for pointing to the different possibilities of combining the various aspects.
There might be more complex ways of combining if additional relevant aspects are also introduced.

35 70 the terminology see; J.W.Gough, The Social Contract, A critical Study of its Development (1967),
p.2f. If using German terminology, one might appropriately distinguish between “Gesellschaftsvertrag”
and “Herrschaftsvertrag”. If using French terminology, one might distinguish between “pacte d’associa-
tion” and “pacte de gouvernement”. But even if the notion of contract is used in both cases, Gough’s way
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weight within a modern democratic perspective, the latter might historically be the
primary one: The submission contract was primarily taken as a treaty between two
parties. These two parties might, as suggested. be the sovereign on the one hand and the
people (or groups of the people) on the other hand.**® In settling the appropriate terms of
co-operation and obligation between the governor and the governed the governor had an
obligation to protect those subject to his rule and provide elementary justice, — not to
oppress them. And the people, seen as the other contractarian part, had to obey and
comply with the political rule on the terms settled. The aim of this contractarian ap-
proach is to settle and to regulate properly the relation between the ruler and the ruled.

Within the perspective of a genuine social contract, the “Konsens der betroffenen

3% s the real problem. It is the relation between the various co-existing parties

Burger
that has to be settled in the genuine social contract. In this connection one, of course, has
to decide on the kind of government which can properly maintain the terms inherent in
the social contract in a way that can be approved of by all the contractors. There might

be remnants of the submission-contract built into the proper social contract.

The growing emphasis on the genuine social contract-scheme corresponds very closely
to the great shift in outlook that has increasingly dominated the modern era. According

to Wolfgang Kersting®*®

this shift entailed the break-up of the classic alliance between
an Aristotelian Sittlichkeits-morality and a Stoic-Christian norm-morality. Kersting
views Machiavelli and Hobbes as two of the most prominent persons behind this shift.
The shift implies that the individual, originally taken to be embedded in “polis”, the
laws of which he had to conform with, changed his ground-perspective, such that an
individualism developed according to which the institutions had to be arranged in
accordance with individual interests and needs. Institutions were no longer taken as
given, they had to be legitimated, to conform with the basic interests of the persons
living under them. It was basically left with the consenting individuals to provide

institutions with basic legitimacy. But individual interests differed in fact to a con-

of viewing the latter is quite clear: “Properly this has nothing to do with the foundation of the state, but,
presupposing a state already in existence, it purports to define the terms on which it is to be governed: the
people have made a contract with their ruler which determines their relations with him.” (p.3).

3% The Sovereign might also be God, while the other part is the elected people. In this case we might
most appropriately prefer to use the notion of covenant.

BT\, Honecker, Grundrif3 der Sozialethik, (1995), p.337.

88 of w. Kersting, Die politische Philosophie des Gesellschaftsvertrags (1994).
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siderable extent. The contract philosophy was an appropriate medium for handling
questions of basic agreement among parties with highly different, but also with vital

concurrent interests.

The contract-argument proceeds in three stages:
e The so called “state of nature” is taken as the point of departure.
e The contractual “substance”, i.e. the content of the treaty, is worked out.

e The very institutional scheme, that the contract is aiming for, is legitimated, justified,

assessed or (re)established.

The way the first stage is elaborated, gives the decisive premises for elaborating the
content of the contract within stage two. And the second stage gives the substantial
criteria for the institutional arrangements in stage three (and thereafter for the assess-

ment of an actual institutional scheme).

As can easily be shown, the first stage is a crucial one. It provides both the vital social
premises (e.g., that there is a more or less dominant scarcity, unrestrained liberty or
virtual war between the parties), and crucial presuppositions about the original human
nature (for instance that human beings are originally free and equal and primarily inter-

ested in self-preservation).

One usually traces the modern contract-tradition back to the 17" century, — although the
idea of grounding a politically ordered society on a basic contract was not created ex
nihilo by Enlightenment-philosophers. As suggested above, elements of a contractarian
way of thinking about the foundation of society can be traced back to Greek philosophy,

and some aspects of this approach can even be found within old religious traditions.

John Rawils clearly employs the contract-tradition. In renewing this tradition he is in-
debted to contractarian philosophers like Thomas Hobbes, John Locke, Jean Jacques
Rousseau and also Immanuel Kant. However, it would lead me far beyond the focus of
my thesis to elaborate thoroughly the kind of contractarian philosophy elaborated by
each of these thinkers. Throughout the presentation and discussion of the Rawlsian
approach, I shall, however, explicitly refer to the “classical” contractarians when it

seems of special interest and is appropriate for clarifying the Rawlsian approach. But
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before considering Rawlsian contractarianism, let me now turn to a dilemma within the

social-contract-tradition as such:

As suggested, a contractual agreement might be taken to express a real consensus, as an
agreement established by real persons or parties as a historical event. Such a kind of
contractual agreement is well known from daily life, for instance in the case of marriage,
or when existing nations join together for political and economic purposes in a league

established and confirmed through certain “ceremonies” and the signing of documents.

It is, however, hard to imagine that people — as a historical event — actually once estab-
lished a real social contract, thereby in the most fundamental way settling the very
institutional scheme of society in the first place. It is not to be supposed that citizens —
as an act of establishing an ordered society — have in fact given their explicit consent in
matters of constitutional essentials, elementary political procedures, distributive justice
and the institutional scheme as such.**® This is pointed out by David Hume who held the
belief that individuals had once founded an ordered society as such by entering into a
real social contract binding on all citizens, to be a fiction. Historically there never was
an “original state” where the conditions for establishing such a real contract were at
hand. Rather, one might say that the use of contract-terminology in itself presupposes a
rather well-developed society with a political structure and a system of law. The contract
model takes its strength by transforming arguments from an already established field of

law to the field of politics by the means of analogy.

Moreover, even if somebody really does accept that there once was a situation where an

original contract was in fact recognised by real persons, — how can this contract be made
binding on new generations of citizens in new kinds of situations? The idea of a binding
social contract, securing the legitimacy of a scheme of society, initially agreed upon

(and signed?) in an original state of nature, is just that; — an idea, which in some

essential respect might apply by analogy.

%59 Of course one might in modern societies find cases where real persons are invited to give their explicit

consent in what concerns “treaties” about basic questions and constitutional essentials. Treaties are estab-
lished or rejected all the time in modern societies. But this is something quite different from establishing
an initial contract in an original position on the very foundation and basic structure of society. There are
neither plausible historical reasons nor political indications for assuming that real persons have once
established such a social contract, settling the very institutional scheme of society in the first and most
fundamental place.
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On the other hand, Hume's strong objection that there is no historical evidence or indi-
cation that real persons ever actually entered into a basic social contract, does not render
contractarianism a meaningless doctrine or futile endeavour. This indicates that the mere
historical aspect is not the most important. The assumption that there once was a histori-
cal state of nature, which was brought to an end when real parties decided to sign a basic
contract, is obviously not a necessary premise for maintaining contractarianism. | think
that the vital moral assumption inherent in the contractarian approach, is of greater im-
portance. That ground-assumption is;
“...that an obligation, to be really binding, must be freely assumed by the parties
bound. The choices, wisely considered, may be inevitable when human nature is
taken into account, but the compulsion is an inward one, flowing from the interests
and the motives of the man himself. In the final analysis obligation cannot be im-
posed by force, but is always selfimposed. It was this conviction which made all
obligation appear under the guise of a promise; what a man promises me may reas-
onably be held to, since he has himself created the obligation by his own act. In the
larger question of a man’s obligation to the community in which he lives, it was
common to say that there was no rational way to conceive the obligation, except by
attributing it to a promise. Whether such a covenant were historical or a methodo-

logical fiction, as Kant afterwards said, made little difference; in either case all
binding obligation had to be represented as self-imposed.”*®

Thus the contract-situation is conceived of as a situation of self-imposed obligation,
established through fundamental promises that can be taken as mutually binding on the
parties. Since the social contract, entered upon by all the parties, is the most funda-
mental one, by which society as such is established, it seems quite obvious that society
as well as the governmental institutions of society, are made by man and for man.>**
Accordingly the social contract might be taken as an appropriate means of limiting the
power of kings, princes and governors, as can for instance be seen in the political

philosophy of John Locke.

Thomas Hobbes*®?, however, made the contract a means of defending (a nearly)
absolute power. How could that be possible? To understand Hobbes approach one has to
take into consideration that self-preservation, the very upholding of biological existence,

Is taken as the strongest motivational force of human beings. Consequently, individuals,

%80 G.H.Sabine and T.L.Thorson, A History of Political Theory (fourth edition, 1973), p. 398f.
361 The genuine social contract has priority to all kinds of submission-contracts.

148



living completely in an unorganised state of nature, can be expected to pursue what they
consider essential to secure their own existence, — even at the cost of others. A perma-
nent and dangerous conflict with ones' neighbours is the obvious result of granting all
human beings the unrestricted “right” and “freedom” to secure their own interests. In

such a situation no one has any guarantee that he will succeed and survive.*®®

Now, Hobbes’ main point is that individuals living under such “natural” conditions,
might be expected to leave the dangerous state of nature willingly, if they could just
establish some kind of ordered way of coexisting that would be less dangerous and more
advantageous for each of them. Thus they can be expected to give up something of great
value in order to attain what they consider even more essential. Hobbes therefore sup-
poses that individuals, to avoid the danger of total individual “liberty” in a mere state of
nature, would be willing to accept even strong constraints on their own freedom, includ-
ing constraints on the practising of religion, provided of course that all the others like-
wise accept such limitation of their freedom, and provided that this limitation of an indi-
vidual “right” to all things could effectively be arranged and maintained.
“Hence it follows that a man should be willing, when others are so too, as far forth,
as for peace, and defence of himself he shall think it necessary, to lay down this right
to all thing; and be contented with so much liberty against other men, as he would
allow other men against himself. For practical purposes the whole weight of this law
is borne by the clause, ‘when others are so too’, since it would be ruinous to grant
liberty to others if they would not grant the same to you. Thus the prime condition of
society is mutual trust and the keeping of covenants, for without it there can be no

certainty of performance, but there must be a reasonable presumption that others will
meet you on the same ground.”364

To guarantee this mutuality, an ordered society should be founded upon a binding cove-

362 | shall here not discuss the problem how far Thomas Hobbes — in spite of the obviously illiberal

features of his conception — might nevertheless be considered one of the main founders of “liberalism”.

363 “Since individuals are roughly equal in strength and cunning, none can be secure, and their condition,

so long as there is no civil power to regulate their behavior, is a ‘war of every man against every man’.
Such a condition is inconsistent with any kind of civilization: there is no industry, navigation, cultivation
of the soil, building, art, or letters, and the life of man is ‘solitary, poor, nasty, brutish, and short’. Equally
there is neither right nor wrong, justice nor injustice, since the rule of life is ‘only that to be every man’s
that he can get; and for so long as he can keep it’.” G. H. Sabine and T. L. Thorson, A History of Political
Theory (fourth edition, 1973), p. 429. It is well worth noticing that this is Hobbes’ perspective on those
living in a state of nature. This does not imply that people, as we know them from real life, should be con-
sidered entirely egoistic and non-moral persons. Thanks to education and the socialisation not least within
the framework of the family, there will in the actual society always be civilised persons with a high moral
standard, just as there will also be persons that are not civilized. But the moral virtues and benevolent atti-
tudes of some individuals are not a sufficient basis for establishing a well-ordered society.

%4 G, H. Sabine and T. L. Thorson, A History of Political Theory (fourth edition, 1973), p. 432.
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nant, which means that it has to be grounded on the consent of all the different parties
pursuing their various interests. But Hobbes also sees quite clearly that a mutual trust
and a mutual readiness to make contracts and keep promises will not alone be sufficient
to maintain peace and safety in the long run. Just as the contractors could be supposed to
pay a rather high price for peace and protection, thereby “sacrificing” to a very wide
extent the liberty that belonged naturally to them in the state of nature, Hobbes takes for
granted that they would also take further steps to make the contract really binding and
effective, which, Hobbes argues, entails willingly and rather unconditionally handing
over their original “rights” to a “sovereign”, with sufficient power to guarantee their
safety. As a result of mere rational calculation individuals concerned with self-preser-
vation should prefer existence in an ordered society under civil government to existence
in an unordered and dangerous state of nature. Provided that all are doing it, it is certain-

ly not irrational for the parties;

“to conferre all their power and strength upon one Man, or upon one Assembly of
men, that may reduce all their wills, by plurality of voices, unto one Will: which is
as much as to say, to appoint one Man, or Assembly of men, to beare their Person;
and every one to owne, and acknowledge himself to be Author of whatsoever he that
so beareth their Person, shall Act, or cause to be Acted, in those things which con-
cerns the Common Peace and Safetie; and therein so submit their Wills, every one to
his Will, and their Judgments, to his Judgment. This is more than Consent, or Con-
cord; it is a reall Unitie of them all, in one and the same Person, made by Covenant
of every man with every man, in such manner, as if every man should say to every
man, | Authorise and give up my Right of Governing my selfe, to this Man, or to this
Assembly of men, on this condition, that thou give up thy Right to him, and Author-
ise all his Actions in like manner. This done, the Multitude so united in one Person,
is called a COMMON-WEALTH, in latine CIVITAS. This is the Generation of that
great LEVIATHAN... And in him consisteth the Essence of the Commonwealth;
which (to define it,) is one Person, of whose Acts a great Multitude, by mutuall
Covenants one with another, have made themselves every one the Author, to the end
he may use the strength and means of them all, as he shall think expedient, for their
Peace and Common Defence. And he that carryeth this Person, is called SOVER-
AIGNE, and said to have Soveraigne Power; and every one besides, his
SUBJECT.”*®

366

The great Leviathan™”, the absolute state-power, is required to keep the inhabitants of

3657, Hobbes, Leviathan, (ed. R. Tuck,1991), p. 120f. (Leviathan was first published 1651).

386« eviathan (hebr. Liwjatan), ein im Buch Hiob (Kap. 40 und 41) neben dem Landtier Behemoth
genanntes Seeungeheuer, war urspringlich wohl ein Gott der babylonischen Mythologie. Im Mittelalter
lebte das Symbol in christlich-theologischen und jidisch-kabbalistischen Traditionen fort. In der christ-
lichen Uberlieferung geriet der L. bald in der Nahe der apokalyptischen Tiere und wurde mit dem Satan
selbst identifizirt.... Erst mit Thomas Hobbes’ ‘Leviathan’ (1651) tritt das anti-politisch-theologische
Symbol aus dem Dunkel der Geheimlehren als antitheologisch-politische Allegorie ins Zwielicht der
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the country in awe, to direct their acts towards the common good and enforce the laws
of the country. The rule of the government is therefore to be conceived of as nearly
absolute. Since self-preservation is the supreme aim, one can better understand that
people are expected to live with the Hobbesian Leviathan, at least as far as Leviathan
does not himself bring them into mortal danger, but protects them from violent death.
Having first appointed a sovereign, the absolute sovereignty could not just be with-

drawn.®*’ The Hobbesian covenant has paved the way for the great Leviathan.

John Locke for his part sets quite another tone in Two Treatises of Government *%. He
too takes the scheme of society to be based on consent from persons who have to coexist
and co-operate. But the contract-situation conceived of by Locke is obviously taken to
be quite different from the state of nature as described by Hobbes. The state of nature is
not in the same way taken by Locke to be continually threatened by a war of all against
all. Since, according to Locke, a fundamental “right to life, liberty, and estate” is prior to

positive law and institutional arrangements®®°

, a basic “compact” among those living in
the state of nature incorporates moral standards and can be a powerful instrument for
assessing existing political institutions from an original moral point of view. The nearly
absolute power that Hobbes ascribes to Leviathan is thereby broken or at least clearly

limited.

But why should people make a social covenant at all according to Locke? Let me just

politischen Philosophie und Polemik. Fiir Hobbes ist ‘magnus ille L.” als eine mythische Totalitéit von
Gott, Mensch, Tier und Maschine die Verkdrperung von politischer Einheit: ‘Non est potestas super
terram quae comparetur ei.’(Motto aus Hiob 41,24 ‘Auf Erden ist seinesgleichen niemand.” dtsch. nach
M.LUTHER).” Historisches Worterbuch der Philosophie (1989), VVol.5, column 254

367 According to Hobbes people should — as made clear — be supposed to be willing to accept heavy con-
straints on their freedom for the sake of internal peace. If the sovereign, however, turns out to be so tyran-
nical that he really threatens life and self-preservation, even Hobbes should admit that the government
should better be removed by those so threatened, since it has obviously forfeited its most eminent task. Or
better: They should just stop obeying such a state-power instead of removing the institution as such.

%88 Two Treatises of Government was probably written in the years 1680-1683 and published in 1689.
The first treatise is entirely directed against Sir Robert Filmer’s book “Patriarcha”, (published about
1650). The second treatise is reckoned as the most important, being of the greatest long-term value. | have
used the first modernised version based on Locke’s corrected text in the third edition, originally published

in 1698.

369 They are prior in the sense that even in the original situation it is the case “That all individuals are en-

dowed by their creator with a right to life, liberty, and estate, aside from all reference to their social and
political associations, [but this] is certainly not a proposition for which any empirical proof can be given.
There seems to be no way whatever to prove it; it must stand, as Thomas Jefferson said, simply as self-
evident, an axiom from which social and moral theorems can be deduced, but which in itself is more
obvious than any other ethical principle. Probably this is what Locke believed.” G. H. Sabine and T. L.
Thorson, A History of Political Theory (1973), p. 488.
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give one of the primary reasons: Locke (like Hobbes) takes it as a characteristic feature
of the state of nature that there is unconstrained individual “freedom”. Even if Locke
conceives of human nature of man differently than Hobbes, Locke clearly sees that
insoluble conflicts might arise in the state of nature. And so he makes it clear that the

aim of ordered society, as opposed to the mere state of nature, is;

“...to avoid, and remedy those inconveniences of the state of nature, which neces-
sarily follow from every man’s being judge in his own case, by setting up a known
authority, to which everyone of that society may appeal upon any injury received, or
controversy that may arise, and which everyone of the society ought to obey; wher-
ever any persons are, who have not such an authority to appeal to, for the decision of
any difference between them, there those persons are still in the state of nature.*”

Note that it is foremost the ordered scheme of society as such that is constituted by the
completely voluntary “compact” among the parties in the original situation, and this
founding of a society has to be followed up by establishing governmental power.*"*
Since the compact by which an ordered society is founded as well as the establishing of
governmental rule, depends on an original consent from the side of the people, it seems
plausible to claim that people are also entitled to withdraw their consent if the govern-
ment oppresses them and sets aside their elementary rights. Therefore, when the execu-
tive and even the legislative power are no longer being used by the government to pro-
tect natural rights and property, it should be considered legitimate for the citizens to
deny their support, thereby rendering the government illegitimate. This is the “revo-

lutionary” aspect of Locke’s theory.*"? Governmental power should , in effect, always be

310, Locke, Two Treatises of Government (ed. M. Goldie1993), p.158. Two Treatises of Government
was written in the years 1680-1683 and published in 1689.

37 «Quch a power can arise only by consent, and though this may be tacitly given, it must be the consent
of each individual for himself. For civil power can have no right except as this is derived from the indi-
vidual right of each man to protect himself and his property. The legislative and executive power used by
government to protect property is nothing except the natural power of each man resigned into the hands of
the community, or resigned to the public, and it is justified merely because it is a better way of protecting
natural rights than the selfhelp to which each man is naturally entitled. This is the original compact by
which men incorporate into society; it is a bare agreement to unite into one political society, which is all
the compact that is, or needs be, between the individuals, that enter into, or make up a commonwealth.” G.
H. Sabine and T. L. Thorson, A History of Political Theory (1973), p. 490.

372 |n modern democratic societies clear procedures for withdrawing support are institutionalised. Never-
theless, 1 think that John Locke’s political writings, although conceived of in a political situation very dif-
ferent from ours, are in some respects still of great importance. When reading “The second Treatise of
Government”, one gets the impression that it can never be easy for the citizens to fundamentally withdraw
support, making the actual government illegitimate. Just as private persons should not be their own judges,
it is also difficult to imagine that the citizens, or a majority of citizens, should be judges in their own sake
when it comes to the question whether one should get rid of the existing government. Therefore Locke
frequently emphasizes that there might be many situations when those suffering from political injustice
have no other possibility but appealing to heaven. “The people have no other remedy in this, as in all other
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reckoned as the power of free and equal citizens as a collective body. The very idea of a
basic contract securing the elementary rights and obligations for the members of society,
provides us with a powerful instrument for limiting and controlling institutionalised
power and for regulating mutual obligations, as can most clearly be observed in the

political philosophy of John Locke.

John Rawls may consider John Locke as one of his predecessors in political philosophy.
But even if Locke as well as Hobbes avoids the naivism of making the social contract an
actual historical event signed by real persons, both of them are according to Rawls,
“bound to be substantially affected by contingencies and accidents of the as-if just
historical process which has no tendency to preserve or to move toward background

justice.”*"® Rawls uses Locke to illustrate this point, pointing to the fact that;

“He [Locke] assumes that not all members of society following the social compact
have equal political rights: citizens have the right to vote in virtue of owning
property so that the propertyless have no vote and no right to exercise political
authority. Presumably the diverse accumulations of the as-if just historical process
over generation has left many without property through no fault over their own.”*"*

cases, where they have no judge on earth, but to appeal to heaven. For the rulers, in such attempts, exer-
cising a power the people never put into their hands (who can never be supposed to consent, that anybody
should rule over them for their harm) do that, which they have not a right to do. And where the body of
the people, or any single man, is deprived of their right, or is under the exercise of a power without right,
and have no appeal, on earth, there they have a liberty to appeal to heaven, whenever they judge the cause
of sufficient moment.” (p. 201). But nevertheless John Locke also sees the possibility that the people
might be definitely best served “when the government is dissolved, ... erecting a new legislative, differing
from the other, by the change of persons, or form, or both as they shall find it most for their safety and
good.” (p.226). But he is convinced that this will not happen very frequently and easily: “Secondly, I
answer, such revolutions happen not upon little mismanagement in public affairs. Great mistakes in the
ruling part, many wrong and inconvenient laws, and all the slips of human frailty will be borne by the
people, without mutiny or murmor. But if a long train of abuses, prevarications, and artifices, all tending
the same way, make the design visible to the people, and they cannot but feel, what they lie under, and
see, whither they are going; ‘tis not to be wondered, that they should then rouse themselves, and endeav-
our to put the rule into such hands, which may secure to them the ends for which government was first
erected...” (p.229) John Locke, Two Treatises of Government (1689, ed. M.Goldie1993).Although cauti-
ous, Locke is here obviously providing legitimacy for the Revolution that brought William of Orange to
the throne.

33, Rawls, Political Liberalism (1993), p.287.

374, Rawls, Political Liberalism (1993), p.287. But Locke might have avoided such an approach: “The
constraints that Locke imposes on the as-if historical process are not strong enough to characterize a
conception of background justice acceptable to free and equal persons. This can be brought out by sup-
posing that the social compact is to be made immediately following the creation of human beings as free
and equal persons in the state of nature. Assuming that their situation with respect to one another suitably
represents their freedom and equality, and also that (as Locke holds) God has not conferred on anyone the
right to exercise political authority, they will presumably acknowledge principles that assure equal basic
(including political) rights for all throughout the later historical process. This reading of Locke’s view
makes it an as-if nonhistorical doctrine...” Ibid p. 287f.
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However, Rawls himself holds that his own contractarian approach avoids the different
kinds of weaknesses, most usually and plausibly pointed to in the debate about contract-

arianism.>”

Contractarian consensus is without doubt seen by Rawls as the outcome of a hypotheti-
cal “contract”, to be established by imaginary persons, which means that Rawlsian con-
tractarianism is used mainly for the sake of argument. Thereby he avoids naive histori-
cism as well as the kind of social contingencies brought in by Locke and Hobbes. Used
as a thought experiment, the contractarian argument is a powerful device for arguing
matters of actual politics and ethics, and for setting the fairness of the very institutional
scheme of society on the agenda. Rawls contractarian approach (which also bears influ-

376

ence from Kant®"®) should clearly be considered hypothetical and paradigmatic rather

375 | have earlier in this chapter referred to the kind of critique set forth by David Hume. In Political

Liberalism, (pp.285-288) Rawls also considers the critique set forth by Hegel against the idea of an
“initial” social contract. And Rawls finds it necessary “to show that the original position construction,
which uses the idea of the social contract, is not open to the cogent objections that idealists raised to the
contract tradition of their day. Thus Hegel thought that this doctrine confused society and the state with an
association of private persons; that it permitted the general form and content of public law to be deter-
mined too much by the contingent and specific private interests and personal concerns of individuals; and
that it could make no sense of the fact that it is not up to us whether we are born into and belong to our
society. For Hegel the doctrine of social contract was an illegitimate and uncritical extension of ideas at
home in and limited to (what he called) ‘civil society’. A further objection was that the doctrine failed to
recognize the social nature of human beings and depended on attributing to them certain fixed natural
abilities and specific desires independent from, and for theoretical purposes prior to, society.” J. Rawls,
Political Liberalism (1993), p. 285f. Rawls is of the opinion that neither Hobbes nor Locke would be able
to answer this idealist critique. But Rawls defends himself against this kind of critique by stressing both
the basic institutional aspect of justice as fairness and by taking the social nature of man very consciously
into account: “I have attempted to reply to these criticisms first by maintaining that the primary subject of
justice is the basic structure of society, which has the fundamental task of establishing background justice.
... Finally, I have indicated how justice as fairness can accommodate the social nature of human beings.
At the same time, since it proceeds from a suitably individualistic basis (the original position is conceived
as fair between free and equal moral persons), it is a moral conception that provides an appropriate place
for social values without sacrificing the freedom and integrity of the person.” 1bid. p.286.

376 1 will not here consider Kant’s use of contract-ideas more thoroughly. Let me, however, mention that
Kant, especially in Die Metaphysik der Sitten (1797), employs contractarian ideas : After having given a
kind of typology of contracts, and having applied it both to commercial, political, familial and ethical
issues, “He also discusses the founding of a state in terms of the idea of an original contract, as ‘the act by
which a people forms itself into a state’ (MM p.315 ...). In this contract, everyone exchanges their ‘exter-
nal freedom’ for ‘civil freedom’. Three distinct contracts are in fact undertaken in the formation of the
state: the first is between future citizens in which ‘each complements the others to complete the consti-
tution of a state’ (MM p.315 ...); the second is between the people and a superior, the contract of ‘sub-
ordination’; and the third is between the superior and the people through which ‘each subject is apport-
ioned his rights’ (MM p.316 ...); The idea of this original contract provides a regulative idea by which ‘to
think of the legitimacy of the state’ (MM p.315 ...) and thus ‘involves an obligation on the part of the
constituting authority to make the kind of government suited to the idea of the original contract’ (MM
p-340 ...). Kant extends this original contract within a state to that between states, proposing a ‘league of
nations’ based on an association of sovereign authorities.” H. Caygill, A Kant Dictionary (1995), p. 133f.
(The page-references in Caygill’s Dictionary refer to the German ‘Academy Edition”). It is important here
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than real and empirical.

4.3.2. Rawls’ use of the contract-argument

As emphasised, the fundamental social contract should not be taken as an ordinary
historical event of a distant past, — the theory of the social contract should better be
transformed into an ideal and highly hypothetical regulative idea to be carried out as a
thought-experiment with a considerable paradigmatic force. The latter approach to
contractarianism is the concern of John Rawls.
“What I have attempted to do is to generalize and carry to a higher order of ab-
straction the traditional theory of the social contract as represented by Locke,

Rousseau, and Kant. In this way | hope that the theory can be developed so that it is
no longer open to the more obvious objections often thought fatal to it.”*"’

And Rawls indeed converts the contract-model into a powerful “hypothetical” device.
The “classical” stages of the contract-argument can, however, still be discerned in

Rawls’ hypothetical conception:

1 The state of nature is constructed by Rawls as an original position, where the con-
tract-parties can be supposed to come to a unanimous decision on which principles
should most appropriately count as the normative ground and the final court of
appeal in questions concerning the basic terms of their association.

2 The original choice-situation, as conceived of by Rawls*"®

, s designed to produce the
substantially best outcome by a mere procedural course of action. The substantial
outcome of a contractarian agreement made on these premises provides us, according
to Rawls, with principles of justice, suitable for securing fundamental liberties,

elementary rights and fair terms’ co-operation for all the parties.

3 The substantial principles arrived at in the original position can expectedly serve as a
widely acceptable normative ground for assessing, justifying and (re)arranging the

very institutional scheme of society.

to notice that the contract is taken by Kant to provide us with a regulative idea by which we can properly
think of the legitimacy of the state.

377 A Theory of Justice (1971), p. VIII

378 As we shall see Rawls is constructing an idealised imaginary contractarian situation by modelling into
it the appropriate premises that are required for the fictitious contractors to arrive at an agreement about
“essentials” that is assumed to be both unanimous, maximally fair and binding on all parties.
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By modelling the intuitions about justice with which people are most familiar, into the
very structure of the original position in a way that will necessarily be reflected in the
decisions about the ordering of society made by the contractors, Rawls intends to ground
the institutional scheme of society on principles of justice that will prove widely recog-
nisable and most justifiable. This means that ordinary ideas of fairness are given a de-
cisive role in the very construction of the initial situation and will expectedly influence
the decisions taken by the contractors. The substantial principles, agreed upon by the
contractors, are even supposed to follow strictly from ( i.e. be logically entailed by) the

premises given in the very structure of the initial situation as such.3”

Of course, one might say that the second of the three stages sketched above — deciding
on and spelling out in detail the substantial principles of justice — is the most crucial
one. However, | shall not analyse the principles of justice as specified by Rawls nor the
relation between these substantial principles. Neither shall | analyse in detail the con-
ception of justice as fairness elaborated in A Theory of Justice. ** There are good
reasons for limiting this part of my dissertation to the required minimum: Rawls’ theory
of justice has been intensively discussed since A Theory of Justice was first published
and the amount of literature on this issue is therefore immense. Dealing thoroughly with
the notion of justice as such, and trying to give a full account of Rawls’ theory of
justice, would by far exceed the limited space being at my disposal in this dissertation.
Since the idea of justice, as elaborated by Rawils, is nonetheless such an important and
integrated part of his theory as such, I cannot entirely avoid the issue of justice, even if |
cannot contribute very much to furthering the debate in this field. I shall therefore draw
upon the most obvious outcome of this debate, as far as this is necessary for my own
purpose. One cannot discuss Rawls' consensual ideas without referring to the idea of

justice as fairness.

3191 prefer to use the terminology “follow strictly from” here. Rawls himself seems to be even stronger
about this, saying that the premises built into the original situation should be such that “arguments from
such premises can be fully deductive ... We should strive for a kind of moral geometry with all the rigor
which this name connotes”. A Theory of Justice (1971), p.121. But simultaneously he admits that “Unhap-
pily the reasoning | shall give will fall far short of this, since it is highly intuitive throughout. Yet it is es-

sential to have in mind the ideal one would like to achieve.” Ibid, p.121.

380 There is certainly an immense quantity of literature on Rawls’ conception of justice as such. As far as |

considered it necessary for my thesis, | have in chapter 1 and 2 of my dissertation given a short review of
his theory of justice, as specified in the two principles of justice, and I have also given an account of the
way Rawls’ conceives of the circumstances of justice. Thereby I can all the way refer to the principles of
justice and to the very idea of justice as fairness.
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Just as | cannot go very deep into the theory of justice as such, | cannot now thoroughly
use the principles elaborated in the original position for assessing concrete institutional

schemes either.

Since my primary concern is the possibility of arriving at a unanimous decision on a
morally grounded framework that can be accepted by the diverse parties in pluralist
societies as fair, | shall now concentrate rather thoroughly on the first of the three stages
mentioned above; the initial situation, assumed to make the unanimous decision

possible.

4.3.3. Behind a veil of ignorance

It is appropriate for my purpose to begin with a more thorough overview of Rawls’
modelling of the so called “original position”, that is called “Rawls’ most favored inter-
pretation of the contract”**. My overview and my comments now refer mainly to
chapter Il in A Theory of Justice, where Rawls develops his idea of the “original

position” most extensively.*®

The “original position” is conceived of by Rawls as a constructed choice situation where
imaginary parties are provided with the task of choosing®* decisive principles of justice

that can serve as the shared basis when the terms of social coexistence are to be settled.

Outside the original position, i.e. in real societies, people face very complex social
circumstances, have particular interests and social attachments, different kinds of be-
liefs, opposing conceptions of the good life, and each of them has an immense amount
of particular information and knowledge coming from many different sources. In such a
“real” and complex situation the difficulty of arriving at a unanimous decision about
principles of fairness, distributive guidelines and constitutional essentials is obvious
(and if the parties should really succeed in coming to an agreement about these things,

the result would most likely be trivial).

%81 cf. R. Dworkin: The Original Position in: Reading Rawls. Critical Studies on Rawls’ A Theory of

Justice, (Ed. N. Daniels, 1975), p.43.
%82 One might also refer to Lecture I, § 4. “The Idea of the Original Position” and Lecture VIII, § 4. “The
Original Position” in J. Rawls, Political Liberalism (1993), pp.22-28 and pp. 304-310.

383 According to Rawls the parties are assumed to choose from a list of different conceptions of justice,
among others the Rawlsian “two-principles’-conception”, classical and average utilitarian conceptions,
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By contrast, in a hypothetically modelled original position, which is in many respects a
simplified constructed model, the number of variables can be kept low. Such an initial
choice-situation has to be modelled in a way that makes the (fictitious) contractors con-
centrate just on the most essential terms of coexistence. Rawls is very explicit about
this, emphasising that the original position has to be structured in a way that may plau-
sibly provide us with the most appropriate principles of justice by pure procedural_pro-

ceeding.

To make clear which function the idea of an original position has according to Rawls,

there are three points that | believe should be stressed:

First: The heading of this chapter, “The veil of ignorance” is chosen to indicate an im-
portant characteristic of the initial situation as conceived of by Rawls. More than any-
thing else, the so-called “veil of ignorance” is used by Rawls as a means of modelling
the original position in a way which makes it possible to focus on those terms that are

most essential for elaborating shared principles of justice.

In constructing the original position Rawls clearly realises that “somehow we must nul-
lify the effects of the specific contingencies which put men at odds and tempt them to
exploit social and natural circumstances to their own advantage.”*®* And that is just the
function that the veil of ignorance has; — to “nullify the effects of specific contingen-
cies”. By placing the parties of the original position behind a “veil of ignorance”, Rawls
restricts the amount of knowledge that the contractors can be permitted to have. There
can be supposed to be among the contractors a radical lack of knowledge about the
social place and status real persons would have in real society. Let me here insert the
remark that it seems most appropriate to consider the contractors of the “original po-
sition” as representatives of citizens or groups of citizens within real society, as Rawls
himself does in his later writings. Thus the contractors are entrusted with the task of

securing the best available outcome for those they are representing.

The parties in the original position have no knowledge about the actual social situated-

ness or about the natural assets, for instance, intelligence, physical abilities and psycho-

egoistic conceptions, intuitionistic conceptions and mixed conceptions. Cf. A Theory of Justice (1971),
p.124.

384 A Theory of Justice (1971), p.136
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logical characteristics of those represented.®* And there are many particular things con-
cerning the “real” society that they don’t know either, for instance what political govern-
ment there is in the country, what economic and cultural level the society has achieved.
Neither do the contractors know what religious beliefs or moral doctrines the repre-
sented persons really honour. In short: By placing the contractors within the original
position behind a “veil of ignorance” Rawls has systematically ruled out from the initial
choice-situation the kind of contingencies and particularities that are so often the source

of interest-conflicts between people.

But, by eliminating sources of conflict between people from consideration, | believe that
Rawls exposes himself to the critique that he simply takes some values for granted. For
instance, Rawls assumes that the value of equality is highly recommendable, morally
acceptable and to be taken as fundamental when designing the choice-situation. Thus
Rawls assumes that he is morally justified in systematically limiting the parties’ insights
into precisely those economic, religious and political inequalities and kinds of social
differences that might at the very outset unfairly influence the contractual outcome in
terms of the ground-decisions about constitutional essentials and basic justice. By re-
ducing particular contingencies in the way Rawls does, the parties are as far as possible
to be equally situated when they settle upon the fairest institutional scheme for all
citizens. And, in fact, Rawls draws the conclusion that is near at hand, saying that:
“... 1t is clear that since the differences among the parties are unknown to them, and
everyone is equally rational and similarly situated, each is convinced by the same
arguments. Therefore, we can view the choice in the original position from the
standpoint of one person selected at random. If anyone after due reflection prefers a

conception of justice to another, then they all do, and a unanimous agreement can be
reached.”*®

By introducing the “veil of ignorance” Rawls makes it very clear that the original
position is a “construct”, a thought-experiment that all persons in real societies,
provided they have a normal capacity of abstraction and reasoning, should be able of

reproduce simply by trying to set particular interests, contingent circumstances and

A person in the original position does not even know “the special features of his psychology such as

his aversion to risk or liability to optimism or pessimism”. A Theory of Justice (1971), p.137 This is an
implication of introducing a “veil of ignorance” that is in no way unproblematic since Rawls elsewhere
obviously assumes that the parties in the original position have a certain psychological constitution. They
are for instance supposed to be rather risk-averse persons.

386 A Theory of Justice (1971), p.139
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special life-plans aside (for a while). By introducing the idea of a “veil of ignorance”,
thus bringing the parties of the original position in a situation with restricted insight,
Rawls will force the contractors, since they cannot know what the social position and
particular interests of the persons they represent might be, to choose principles of right
not just for the benefit of their “clients”, but necessarily also for the benefit of everyone

else as well.

Second: It can be discussed how thick the “veil of ignorance” really is according to
Rawls. How much of the circumstances that apply in the empirical world is really ruled
out? How much are the parties supposed to know about the political reality they are
making decisions for? Shouldn’t they have at least some knowledge about the kind of

empirical problems that really actualise the quest for fundamental principles of justice?

These questions can best be answered by examining how far the so called circumstances
of justice are supposed to apply in the original position. As already stated (in Chapter II)
the circumstances of justice are those circumstances of conflicting and coinciding inter-
ests that really call for the virtue of justice. There are some objective and general back-
ground-circumstances that citizens in real societies are faced with and which the parties
in the original position are likewise assumed to have in mind: Therefore one should sup-
pose that there is certain background information about the circumstances prevailing in
the “real world”, which has to be reflected in the original position as well. The modelled
original situation might be simplified, non-complex and focusing merely on the most es-
sential aspects, but it should not be conceived of in a way which is misleading or false.
For example, according to Rawls, the contractors have to take the fact of moderate

scarcity as an important premise.

The contractors are also supposed to have a general insight into aspects of things which
matter subjectively. Although the contractors themselves do not honour any particular

conception of the good, pursue specific life plans or have any special moral allegiances,
they are aware of the role that such things generally play in real life.**’ In a similar way

the parties in the original position are aware of the role that natural relations, family-

387 Rawls assumes that the parties’ “goodwill stretches over at least two generations ...having a desire to
further the welfare of their nearest descendants”. A Theory of Justice (1971), p.128. The further problems
raised by this assumption cannot be pursued here.
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bonds etc. play in connection with concrete lifeplans and individual conceptions of the
good in real life, but they are nevertheless themselves “assumed to take no interest in
one another’s interest”.*®® In short: The contractors are supposed to know that different
people have various commitments, that they honour diverse conceptions of the good and
have different social interests, but they themselves have only an insight in the general

features of those particular, empirical circumstances.***

Third: When Rawls models the original position, he cannot avoid making some as-
sumptions about the “nature” of the contractors. Are they conceived of as moral persons,
are they altruistic or egoistic? And why are they conceived of as entirely autonomous
individuals without any constitutive ties and deep attachments to other persons? Aren’t
the agents of the Rawlsian original position considered merely self-interested rational

agents, as Wolfgang Kersting for instance supposes?*®

How fair is it, however, to take
Rawls’ image of the contractors as a decisive indication of his conception of man as

such?
I cannot answer all these questions thoroughly, but let me stress the following:

One might see the contractors as persons in a state of social “amnesia” who face the task
of settling the terms of coexistence for all of the members of the society to which they
shall themselves return. As already suggested, however, it seems more appropriate to
consider the contractors of the original position as mere representatives of citizens or

groups of citizens within real society. In so far the contractors are entrusted with the task

388 11 this connection Rawls emphasises that “the postulate of mutual disinterest in the original position is
made to insure that the principles of justice do not depend upon strong assumptions. Recall that the origi-
nal position is meant to incorporate widely shared and yet weak conditions. A conception of justice should
not presuppose, then, extensive ties of natural sentiment. At the basis of the theory, one tries to assume as
little as possible.” A Theory of Justice (1971), p.129. With considerable right the contractors may be
characterised as “detached selves”.

389 According to Michael J.Sandel Rawls is pressured to resort to a “notion of the original position which
includes as part of its description an empirical account of characteristic human circumstances ... And so it
would appear that the two aspirations of Rawls’ theory, to avoid both the contingency of the existing de-
sires and the alleged arbitrariness and obscurity of the transcendent, are uncombinable after all, the Archi-
medean point wiped out in a litany of contradictions.” M. J. Sandel, Liberalism and the Limits of Justice
(1990, first published 1982), p.40. Thus Sandel means that Rawls tries to combine elements that are too
disparate to be combined, namely a Humean empirical approach and a Kantian transcendental approach.
390 Wolfang Kersting takes the man of the original position to be the typical rational and self-interested
“homo oeconomicus” and therefore he emphasises that “Die Grundthese ist, da3 sich Gerechtigkeits-
prinzipien auf der Basis des rationalen Selbstinteresses gewinnen lassen, sofern dieses unter gewissen
einschrankenden Idealbedingungen agiert. Auch der rechtfertigungstheoretische Kontraktualismus stitzt
sich auf ein Vertragsinhaltsargument der 6konomischen Rationalitét.” Die politische Philosophie des
Gesellschaftsvertrag (1994), p.268.
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of securing the best available outcome for those they represent. This perspective enables
us to understand the important, but very limited role the contractors have. And we can
better see why the parties of the original position are supposed to be disinterested in the
sense that they have no deeper interest in the interests of other persons. Michael Sandel,
however, takes this as an indication of a deeper individualism in Rawls’ philosophy as a
whole.**! Individual man is fundamentally seen as prior to the ends he has, and to his

social attachments and to the conceptions of the good that he pursues.

This may be right in one respect: The persons of the original position are certainly not
conceived of as benevolent, as having particular moral attachments, or belonging to a
network of complex relations. But if one really intends to give a fair presentation of
Rawls’ conception of man, one should in my opinion not draw strong conclusions from
the image he gives us of the contractors in the original position. The contractor is noth-
ing but a fictitional construct situated in a hypothetically modelled original position. The
contractors can be supposed to have identical interests, what means that they are able of
focusing only on the essential general features that are of the greatest importance when
settling the institutional life-conditions for all members of society in the most impartial

way.

By denying the contractors nearly all information about particular interests and special
social circumstances, the parties have no basis any longer for bargaining, promoting
special interests or for manipulating others in certain directions. The deliberation of all
parties may be mainly similar. Conceiving of the “inhabitants” of the original position in
this way means that Rawls has quite deliberately presented us, not with some “real”
persons, but in a sense with “detached selves”, without thereby claiming that he has
provided us with the true conception of man. But by abstracting from particular attach-
ments and special interests, he hopes that a contract, conceived of in a hypothetical
original position, might be decided without really reflecting the relative strength, power

and bargaining advantage that some of the contracting parties might really have. Con-

391 Not “individualistic” in the sense that what counts is the right for each to pursue his own interests. But
Sandel points to another and deeper kind of individualism: “All interests, values, and conceptions of the
good are open to the Rawlsian self, so long as they can be cast as the interests of a subject individuated in
advance and given prior to its ends, so long, that is, as they describe the objects | seek rather than the
subject | am. Only the bounds of the self are fixed in advance. But this suggests a deeper sense in which
Rawls’ conception is individualistic.” M. J. Sandel, Liberalism and the Limits of Justice (1990, first
published 1982), p.62.
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ceiving of the contractors in this (“thin”) way serves a certain aim in Rawls’ theory.

Even the kind of bargaining which is usually associated with the formation of business
contracts is missing in Rawls construction of the original position. Moreover, the
Rawlsian “contract” is obviously formed in a situation where the different aspects of
power are deliberately reduced to an absolute minimum, — although | suppose that the
parties might be well aware of the general features of political power and the conflict
potential of society. There is a far cry from the virtual war that we find within Hobbes'
description of the state of nature. The agents of the Rawlsian original position are none-
theless different from the agents in a Hobbesian state of nature in an important respect:
there is no envy between the parties within the Rawlsian original position. However, one
has to stress, that these contractors do not present us with the Rawlsian conception of
man as such. And whether one takes them as representing “clients” or as persons who —
in a state of widespread social “amnesia” — are planning for their own lives, it is quite
clear that their sole task is to seek the highest possible degree of primary goods.**” In so
far as this is true, they may be considered as self-interested as the Hobbesian man in the
state of nature. They might also be considered fully rational agents, — able of “taking
effective means to ends with unified expectations and objective interpretation of pro-

bability”.393 The contractor is the typical “homo oeconomicus”.

And “homo oeconomicus”, when situated under a veil of ignorance in a Rawlsian origi-
nal position, is expected to take the maximin-principle as the most rational guideline for
making vital decisions about the most appropriate conception of justice. Rational con-
tractors, being in a situation where they have no insight into the social situatedness, the
particular interests, the power and the status of those who shall really live with the
contract, will, according to Rawls, tend to choose the principles that are best for their

“clients”, even if they should happen to be among those who are worst off in society. In

3921 recall that the primary goods, “are things which it is supposed a rational man wants whatever else he
wants. Regardless of what an individual’s rational plans are in detail, it is assumed that there are various
things which he would prefer more of rather than less. With more of these goods men can generally be
assured of greater success in carrying out their intentions and advancing their ends, whatever these ends
may be. The primary social goods, to give them in broad categories, are rights and liberties, opportunities
and powers, income and wealth. (A very important primary good is a sense of one’s own worth...) It
seems evident that in general these things fit the description of primary goods. They are social goods in
view of their connection with the basic structure; liberties and powers are defined by the rules of major
institutions and the distribution of income and wealth is regulated by them.” J.Rawls, A Theory of Justice
(1971), p.92.
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short, the maximin-strategy aims at achieving the best of the worst.*** Being uncertain
about the real situation of their “clients”, the contractors will hardly play hazard with the
destiny of the persons they represent. In a situation of uncertainty — each of them has to
act as if he should settle principles of justice for a “society in which his enemy is to

assign him his place”.395

Wolfgang Kersting finds Rawls' assumption that rational man should be as risk-averse
implausible. Kersting believes that this assumption is both psychologically and empiri-
cally unjustified.**® In my opinion however, from a “contract-internal” perspective the
maximin-strategy should hardly be considered implausible. For one, it is a fact that
some groups are clearly disadvantaged in real society, and the contractors are supposed
to have general knowledge about that. With clear reference to Rawls’ A Theory of
Justice (p.154), Thomas Pogge underlines appropriately that there are at least three
conditions that should be fulfilled before one can consider the maximin-rule a rational
principle:

“1. Der beste Schlimmstfall ist ertriaglich und es ist nicht besonders wichtig, besser
abzuschneiden.

2. Durch jede der anderen Optionen kann es zu unertraglichen Ergebnissen
kommen.

3. Bei diesen anderen Optionen laRt sich die Wahrscheinlichkeit solcher unertrég-
licher Ergebnisse nicht abschitzen.”’

393 3 Rawls, A Theory of Justice (1971), p.146

394 There is a “bias” of perspective built into the maximin-strategy as such. The focus is necessarily
directed towards the worst-off. Pogge uses a biblical allusion to underline this aspect of “Rawls’s com-
mitment to the maximin idea. In analogy to the biblical idea of morality — “Whatever you have done to one
of the least of these my brethren, that you have done to me’ (Matthew 25.40) — the ranking of feasible al-
ternative basic structures is to depend upon the worst social position each of them tends to produce.” T.
W. Pogge, Realizing Rawls (1991, first printing 1989), p.110. (Of course the essential christological
implications of this central diaconical text are not taken more thoroughly into consideration here.)

395 J.Rawls, A Theory of Justice (1971), p.152.

3% And he concludes that: “Die leidliche Rationalitdt unserer Alltagsleben verdanken wir der Tatsache,
dafl’ wir nicht dieses hasenherzig-miftrauische Entscheidungstemperament besitzen und die Maximin-
Regel weitgehend unangewendet lassen.” W. Kersting, Die politische Philosophie des Gesellschafts-
vertrag (1994), p.280. And Kersting seeks support from Harsanyi, whom he quotes: ““Wenn jemand wirk-
lich auf diese Weise handelte, er wiirde bald in einer Irrenanstalt landen’ (Harsanyi. Can the Maximin
Principle Serve as a Basis for Morality, in: Essays on Ethics, Social Behavior, and Scientific Explanation,
Dordrecht - Boston: Reidel 1976, 37-63;40).” Ibid. p. 281.

971w Pogge, John Rawls (1994), p. 74. Pogge also asks whether a “Maximittelregel” (that the highest
average-score would be preferable) might be preferable to Rawls’ maximin-approach, and he then states
most plausibly that: “Die von einem Durchschnittskriterium selegierte Grundordnung koénnte einer
Minderheit ganz enorme Lasten aufbiirden — z.B. eine Religion verbieten, Sklaverei erlauben oder gar
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There is in Rawls’ theory a close correspondence between the way the original position
is constructed and the principles of justice as fairness as a natural outcome. Thus, there
is also a connection between the use of the maximin-rule and the difference-principle,
which also addresses the situation of those worst off, saying that social inequalities
should be approved of only if they are “to the greatest benefit of the least advantaged

- 398
members of society”.

In itself, the maximin-rule is not a moral principle; it is a principle of rationality, but the
original position is constructed in such a way that the application of the maximin rule, as
the most rational, makes it irrational for the parties, even if they may be self-interested
persons, to utilise merely egoistic and non-moral principles. This aspect is clearly em-

phasised by Kersting, when he says about the model of the original position that:

“Sie zwingen der 6konomischen Rationalitét eine moralisch-transsubjektive Per-
spektive auf, der die 6konomische Rationalitat sich beugen muR, ohne dabei jedoch
selbst moralisch werden zu miissen. Rawls tberlistet den klugen Egoisten; er lockt
ihn in eine Situation, in der dieser moralisch agieren muB3, ohne es zu bemerken. Das
Lehrstiick vom Schleier der Unwissenheit bildet die moralphilosophische List, mit
der Rawls’ Gerechtigkeitstheorie die 6konomische Rationalitdt fiir ihre Zwecke ein-

Gladiatorenkédmpfe zulassen — sofern diese Lasten hinreichend vielen anderen zugute kdmen. (Ob das
Kriterium eine derartige Grundordnung selegiert, hdngt von hundertlei empirischen Umstéanden ab und
14kt sich wahrscheinlichkeitsméaBig nicht einmal ungefahr abschétzen). Solcherlei Lasten sind vollig
unertréaglich fur Personen, die die drei héherrangigen Interessen haben. Um den ersten Fall herauszu-
greifen...: Jede Partei mufl davon ausgehen, dal die von ihr vertretene Person eine Konzeption des Guten
hat, zu der etwa religitse und ethische Verpflichtungen gehdren kdnnen. Solche Verpflichtungen werden
in der Regel als unverzichtbar empfunden. Ein glédubiger Mensch wirde die Freiheit, seiner Religion
gemaR zu leben, um keinen Preis verkaufen oder riskieren. Wenn aber ein Leben ohne Gewissensfreiheit
fur manche unertréglich ist, dann diirfen auch die Parteien diese Freiheit nicht auf Spiel setzen, wenn sie
ein Kriterium wahlen kénnen, das diese Freiheit unbedingt sichert. ...Also werden sie, zum Schutz der
ihnen anvertrauten Interessen, der Maximinregel folgen und Rawls’ Kriterium einem Durchschnitts-
kriterium vorziehen.” T.W.Pogge, Ibid, p. 76f.

398 | et me now briefly recall the two principles of justice:

“I1. Each person has an equal right to a fully adequate scheme of equal basic rights and liberties, which
scheme is compatible with a similar scheme for all.

2. Social and economic inequalities are to satisfy two conditions: first, they must be attached to offices
and positions open to all under conditions of fair equality of opportunity; and second, they must be to the
greatest benefit of the least advantaged members of society.”

J. Rawls, “Justice as Fairness: Political not Metaphysical”; Philosophy and Public Affairs (Vol.14, No.3,
1985), p.227. (There are many different formulations of the two principles). Splitting the second principle
into an opportunity-principle (the first part) and a difference-principle (the second part), it can easily be
seen that the difference-principle as such corresponds to the maximin-principle. In both cases the focus is
on the least-advantaged. The question whether the Rawlsian conception should be considered supportable
from the point of view of Christian social ethics depends to a wide extent on the substantial elements of
his conception of justice. In a theological perspective should the difference principle, and the role that the
maximin-rule plays in this connection, therefore be considered important. Thomas Pogge’s question,
whether “Rawls lets his lexical priority of the basic liberties (the first principle of justice) undermine his
priority concern for the least advantaged” is a crucial question from the perspective of theological social
ethics too. Cf. T.W.Pogge, Realizing Rawls, (1991, first printing 1989), p. 10.
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spannt, und dieser bleibt gar nichts anderes ubrig, als das Geschéft der Gerechtigkeit
zu betreiben, obwohl sie nach wie vor auf Vorteilsmaximierung aus ist.”3%

Although the contractors themselves are strategic rationalists, aiming for the highest
possible “score” (the most of primary goods) for their clients, the very structure of the
original position is biased towards a moral outcome. Thus, Rawls’ conception of justice

does not ultimately end up as an egoistic theory.*®

In the original position the contractors are in all respects fairly situated. This fair situ-
atedness of the parties is necessarily reflected in the unanimous principles of justice,
hence the notion of justice as fairness. What makes the initial situation fair is mainly the

following features:

e The parties are equally situated. (Since social contingencies are ruled out, the parties

are all equals and have the same amount of liberty).

¢ All of them have the same knowledge about the society they are providing a contract

for (for instance that it is a society where moderate scarcity applies).

e They have no insight in the particular interests of their “clients” (although they know
that their clients have higher-order interests that are fundamental to them and should

therefore not be sacrificed.)***

e And as free and equally situated, and with the same strictly focused and limited
knowledge, the parties are concerned about the distribution of the primary goods that

are supposed to be essential for realising any kind of higher-order interest.

As already suggested Rawls claims that the conceptions of justice, which are reckoned

399w, Kersting, Die politische Philosophie des Gesellschaftsvertrag (1994), p. 273f.

490 And so Rawls himself adds that: “Since the persons in the original position are assumed to take no
interest in one another’s interests (although they may have a concern for third parties), it may be thought
that justice as fairness is itself an egoistic theory....Now this is a misconception. For the fact that in the
original position the parties are characterized as not interested in one another’s concerns does not entail
that the persons in ordinary life who hold the principles that would be agreed to are similarly disinterested
in one another. Clearly the two principles of justice and the principles of obligation and natural duty re-
quire us to consider the rights and claims of others. And the sense of justice is a normally effective desire
to comply with these restrictions. The motivation of the persons in the original position must not be con-
fused with the motivation of persons in everyday life who accept the principles that would be chosen and
who have the corresponding sense of justice.” J.Rawls, A Theory of Justice (1971), p.147f.

91 There are three higher-order interests, mentioned by Rawls, namely the two connected with the
development and the exercising of the two moral powers (man’s capacity for a sense of justice and his
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as possible “candidates” to be chosen by the contractors in the original position, first
have to pass through a filter. This means, according to Rawls, that the enlisted “candi-
dates” should conform to certain formal constraints; they should be general, apply uni-
versally, be in accordance with the publicity condition, be able of bringing competing
demands in order; and they should provide us with a final court of appeal in our practi-

402

cal reasoning.”™ By introducing the “veil of ignorance” Rawls succeeds in modelling

the original position in a way that makes the parties satisfy these criteria in their unani-

mous choice of basic principles of justice for a coexistent society.*%?

Rawls’ problems are not completely solved by constructing a fictive initial situation,
modelled as entirely fair, that might produce the most adequate principles of justice by

pure procedural rationality.*®*. One might still ask: what are the reasons for modelling

capacity for a conception of the good) and there is also “a third higher-order interest to guide them”. J.
Rawls, Political Liberalism (1993), p.74.

492 The formal constraints on the conception of right that passed the filter for being possible candidates of
choice in the original position are as follows: 1) The principles arrived at has to be general. (“...it must be
possible to formulate them without the use of what would be intuitively recognized as proper names, or
rigged definite descriptions.”), 2) The principles are to be universal in application (“They must hold for
everyone in virtue of their being moral persons.”), 3) A conception of right must accord with the publicity
condition. (“The point of the publicity condition is to have the parties evaluate conceptions of justice as
publicly acknowledged and fully effective moral constitutions of social life.”), 4) A conception of right
must impose an ordering of conflicting claims. (“This requirement springs directly from the roles of its
principles in adjusting competing demands.”), 5) Then there is the condition of finality. (“The parties are
to assess the system of principles as the final court of appeal in practical reasoning.”). Cf. J. Rawls, A
Theory of Justice (1971), pp.130-136.

03 But let it be added that Rawls, especially in Political Liberalism, has made it clear that the conception
of “justice as fairness” exactly as elaborated by himself, should not in any exclusive sense be considered
the only possible agreed basis for coexistence and cooperation. In Political Liberalism he emphasises that
“each of us must have, and be ready to explain, a criterion of what principles and guidelines we think
other citizens (who are also free and equal) may reasonably be expected to endorse along with us. We
must have some test we are ready to state as to when this condition is met. | have elsewhere suggested as a
criterion the values expressed by the principles and guidelines that would be agreed to in the original
position. Many will prefer another criterion. Of course, we may find that actually others fail to endorse the
principles and guidelines our criterion selects. That is to be expected. The idea is that we must have such a
criterion and this alone already imposes very considerable discipline on public discussion. Not any value
is reasonably said to meet this test, or to be a political value; and not any balance of political values is
reasonable. It is inevitable and often desirable that citizens have different views as to the most appropriate
political conception, for the public political culture is bound to contain different fundamental ideas that
can be developed in different ways. An orderly contest between them over time is a reliable way to find
which one, if any, is most reasonable.” J. Rawls, Political Liberalism (1993), p. 226f. Here Rawls is with-
out doubt rather weak concerning the more substantial principles, which can appropriately be expected to
play the basic unifying role in pluralist societies (and be taken as the focus of an overlapping consensus).
404 Rawls himself stresses that: “The idea of the original position is to set up a fair procedure so that any
principles agreed to will be just. The aim is to use the notion of pure procedural justice as a basis of
theory.” J.Rawls, A Theory of Justice (1971), p.136. And in Political Liberalism Rawls explains what
characterises a purely procedural way of establishing principles of justice as follows: “The essential
feature of pure procedural justice, as opposed to perfect procedural justice, is that what is just is specified
by the outcome of the procedure, whatever it may be. There is no prior and already given criterion against
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the original position just as Rawls does? | believe Wolfgang Kersting has this problem

in mind when emphasising that:

“Die begriindungstheoretische Leistungsfahigkeit des Vertrags ist prinzipiell be-
grenzt; die Vertragstheorie vermag nicht auf eigenen Fif3en zu stehen, sie bedarf
immer fremden systematischen Beistandes.Der Grund findet sich in der mangelnden
obligationstheoretischen Autarkie des Vertrages selbst.”*%

4.3.4. Contract-external premises

I have suggested that the Rawlsian contract-argument cannot stand alone. Although it
may be considered a good model of “explication”, it is nonetheless subject to some of
the objections usually directed towards social-contract-arguments. In Rawls’ case it
might be objected that the “covenant” achieved by fictive persons in a highly hypo-
thetical contract-situation should hardly deserve the name contract. At least there is no

(real) person who has “signed” (or agreed to in any meaningful sense) anything at all.

Thus the contract made in the Rawlsian original position is not what one would gene-
rally consider to be a valid or legitimate contract, and the way in which it is formed is so
abstract and hypothetical that one wonders whether Rawls would do better without it.
And indeed, the contract-construction seems to play a minor role in Rawls’ later writ-
ings. But it is still vital, — for instance in Political Liberalism (1993). There are certain
crucial aspects of the idea of an organisation of society based on consent that are most

appropriately figured out by the means of a social contract.*”® Rawls identifies two of

which the outcome is to be checked. ... Pure procedural justice means that in their rational deliberations
the parties do not view themselves as required to apply, or as bound by, any antecedently given principles
of right and justice. Put another way, they recognize no standpoint external to their own point of view as
rational representatives from which they are constrained by prior and independent principles of justice.
This models the idea that when citizens are fairly situated with respect to one another, it is up to them to
specify the fair terms of social cooperation in light of what they each regard as to their advantage, or good.
Recall ... that those terms are not laid down by some outside authority, say by God’s law; nor are they
recognized as fair by reference to a prior and independent order of values known by rational intuition.” J.
Rawls, Political Liberalism, p.73. Cf. also A Theory of Justice (1971), § 14.

05w, Kersting, John Rawls zur Einfuhrung (1993), p.115.

408 The contractualism, as conceived of by Rawls, guarantees both that the scheme of society can be taken
as settled by the parties themselves, and that it can be arranged under conditions that are maximally fair.
“How are fair terms of cooperation to be determined? Are they simply laid down by some outside author-
ity distinct from the persons cooperating? Are they, for example, laid down by God’s law? Or are these
terms to be recognized by these persons as fair by reference to their knowledge of an independent moral
order? For example, are they recognized as required by natural law, or by a realm of values known by
rational intuition? Or are these terms established by an undertaking among persons themselves in the light
of what they regard as their reciprocal advantage? Depending on which answer we give, we get a different
conception of social cooperation. Justice as fairness recasts the doctrine of the social contract and adopts a
form of the last answer. ...” J. Rawls, Political Liberalism (1993), p.22f.
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the main reasons for maintaining the idea of a contract arrived at within the framework

of a hypothetical original position:

First: There is no better way of handling the problem of justifying the basic structure

itself. Rawls recognises that;
“... agreements in everyday life are made in some more or less clearly specified
situation embedded within the background institutions of the basic structure. Our
task, however, is to extend the idea of agreement to this background framework
itself. Here we face a difficulty for any political conception of justice that uses the
idea of contract, whether social or otherwise. The difficulty is this: we must find
some point of view, removed from and not distorted by the particular features and

circumstances of the all-encompassing background framework, from which a fair
agreement between persons regarded as free and equal can be reached.”"’

The contract-construction is the most appropriate way of modelling a fair initial

situation.

Second: The original contract-position is a representative device by virtue of which the
principles that are selected can be supposed to be valid from the point of view of those
being represented:

“The idea is to use the original position to model both freedom and equality and

restrictions on reasons in such a way that it becomes perfectly evident which
agreement would be made by the parties as citizens’ representatives.”‘w8

I think Rawls has given good reasons for maintaining the contract-instrument, — as an

important explicatory and representative device. **°

Even if the device of the contractarian original position might have a considerable ex-

planatory force, Wolfgang Kersting holds that the idea of a contract is not necessary for

407 3. Rawls, Political Liberalism (1993), p. 23.
408 3. Rawls, Political Liberalism (1993), p. 26.

409 | et me here add that Ronald Dworkin holds that the contractarian conception in itself is at least pro-
viding us with an appropriate method of achieving a consensus and is also an adequate instrument for
advancing equality and liberty. And so he considers Rawls’ theory a “right-based theory” (in contrast to
“duty-based” and “goal-based theories™) and explains its characteristic in this way: “Right-based theories
are ... concerned with the independence rather than the conformity of individual action. They presuppose
and protect the value of individual thought and choice. ... It is for this reason that the social contract is so
important a feature of Rawls” methodology. It signals that his deep theory is a right-based theory, rather
than a theory of either of the other two types. The social contract provides every potential party with a
veto: unless he agrees, no contract is formed.” R. Dworkin: “The Original Position”,: Reading Rawls, (ed.
N. Daniels, 1975), p.42. Another issue is that Dworkin obviously means that “the importance, and even
the existence, of this veto is obscured in the particular interpretation of the contract that constitutes the
original position”. (Ibid. p.42). In my opinion the point of Rawls is, however, to guarantee a fair “ante-
cedent veto-right” that is morally based and thereby deeper than vetos based merely on actual selfinterest.
Ibid. p.46f.
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the conception of justice as elaborated by Rawls.

Kersting may be right that it is not a strictly necessary part of a Rawlsian conception of
justice. It is, however, a model that is highly appropriate for grasping (and accepting) the
main features of justice as fairness. When stressing that the contract-argument can in no
way stand alone, | think that Kersting raises an important concern. The social-contract-
idea cannot by itself justify what it aims at making rationally evident. Rationality is rela-

k.*1% This means that a strict contract-internal

tive to a certain (value-laden) framewor
perspective has to be supported by a normative contract-external argument that provides

for the binding character of the contractarian agreement.

In respect to the contract-external premises, which have a decisive impact upon the
design of the original position, one may sometimes get the impression while reading
Kersting, that he holds that “Rawls sich bei ihrer Formulierung rhapsodisch aus einem
Fundus moralischer Intuitionen bedient hat.”*'* But this kind of criticism is hardly
justified; Rawls' contractarianism is supported by a coherent and convincing-argument.
Without doubt he aims at establishing a conception of justice that can be justified by

being coherent with our considered judgements, beliefs, principles and knowledge. **2

Thus Rawils tries to justify his design of the original position by modelling it in a way

that he believes matches the considered convictions of justice and fairness that people

410 “Vertrdge konnen rational oder irrational sein; rationale Vertrage sind effektive Kooperationsmittel;
sie beruhen auf einer nutzbringenden Instrumentalisierung der vertragsspezifischen normativen Qualitéten
und weisen ein vorteilhaftes Verhéltnis von Leistung und Gegenleistung auf. Freilich kann die Rationali-
tatsbeurteilung bei den beteiligten Parteien aufgrund der Relativitat der Rationalitat unterschiedlich aus-
fallen.” W. Kersting, Die politische Philosophie des Gesellschaftsvertrag (1994), p.49. But let it be said
that Kersting immediately adds: “Jedoch miissen die Vertrige des Kontraktualismus so konzipiert sein,
daf3 ein universales, fir alle Beteiligten gleichermalien zutreffendes Rationalitatsurteil gesichert ist. Aus
vertragsmoralischer Perspektive kdnnen Vertrége giltig oder ungiltig sein. Wenn ein Vertrag gultig ist,
dann kann er seine interne Normativitat entfalten; wenn er ungultig ist, bricht seine interne Normativitat
zusammen, vermag er keine Verpflichtungen und Aspriiche zu erzeugen.” Ibid, p.49.

Mw, Kersting, Die politische Philosophie des Gesellschaftsvertrags (1994), p. 120.

12 He makes it quite clear that “A conception of justice cannot be deduced from selfevident premises or
conditions on principles; instead, its justification is a matter of the mutual support of many considerations,
of everything fitting together into one coherent view.” J.Rawls, A Theory of Justice, Oxford University
Press, 1971, p.21. (The very notion of “coherence” actualises difficult philosophical problems concerning
the issues of justification and truth, — problems that cannot be considered here. Let it however, be made
clear that a coherence-view in matters of justification is in any case more demanding than just seeking
logical consistency. This can be noticed in The Cambridge Dictionary of Philosophy taking its point of
departure “from the following intuitive idea: a coherent system of belief is one in which each belief is
epistemically supported by the others, where various types of epistemic support are recognized, e.g.
deductive or inductive arguments, or inferences to the best explanation.” Cf. M. DePaul’s article on
“Coherentism” in The Cambridge Dictionary of Philosophy, Ed. Robert Audi, 1995, p.134.)
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with a normal sense of justice are supposed to hold. Rawls makes it quite clear that “we
shall find a description of the initial situation that both expresses reasonable conditions
and yields principles which match our considered judgments duly pruned and adjusted.

This state I refer to as reflective equilibrium.”**?

This means that our considered moral judgements — and especially the judgements in
which persons with a normal sense of justice have the greatest confidence — play a
decisive role in the construction of the original position, and thereafter take shape in the
principles of justice agreed upon. Let it, however, be added that our considered judge-
ments may be of two kinds. There are the more substantial judgements we make in
concrete cases, and there are the more general judgements we make. The principles of
justice, as conceived of by Rawls, are supposed to match both kinds of considered
judgements, but it is obviously the general judgements alone that Rawls has employed

when weaving the “veil of ignorance”.

The relation between our ordinary considered judgements and the overarching principles
that we also hold is supposed to be dynamic and dialectic, each subject to continuous
evaluation and adjustment. The principles we honour are supposed to be continually
modified to reflect our considered judgements, and our considered judgements subject
to revision in the light of coherence-furthering principles. In this process of mutual
adjustment of principles and considered judgements, there is no reason to believe that a

definite and non-revisable state of perfect reflective equilibrium will ever be achieved.

I shall not discuss Rawls’ method of seeking reflective equilibrium further than this is
required to state two things that are of special importance in a theological perspective:

First: This method of continually seeking a reflective equilibrium implies that an ulti-

414
h

mate, objective and non-revisable truth™" about the right order of society, founded on

some kind of “Letztbegriindung”, is not to be given.

Second: The built-in dialectic in the Rawlsian process of seeking reflective equilibrium
also implies that Rawls’ conception is somehow to be grounded in moral common-sense

judgements. In the end it is not homo oeconomicus, but moral man, endowed with a

13 A Theory of Justice (1971), p.20. He explains this by adding that a “reflective equilibrium ... is an
equilibrium because at last our principles and judgments coincide; and it is reflective since we know to
what principles our judgments conform and the premises of their derivation.” Ibid, p. 20.

* 1 do not claim for the principles of justice proposed that they are necessary truths or derivable from
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sense of justice, who sets the premises*®. Thus one can solve the problem built into the
very structure of contractarianism, — that it cannot be justified by itself. In the end |
think that Rawls in fact solves the contractarian dilemma by taking his point of de-
parture from aspects of common-sense-morality, — beyond the contract-situation as
such. As far as | can see, it is possible to find clear support for this conclusion also in
Kersting’s recent writings on Rawlsian contractarianism:
“Eine normativ-kontraktualistische politische Philosophie kann darum nicht den
Anspruch erheben, letztbegriindete und objektiv giltige Grundsétze zu entwickeln.
Sie muB sich damit begniigen, die Gerechtigkeitsvorstellungen ihrer Zeit in Ge-
danken zu fassen. In ihrer explikatorischen Leistung untersteht sie stets der Kon-
trolle durch die common-sense-Moralitat. Nur insoweit die von ihr an die Wirklich-

keit herangetragenen normativen Grundsétze mit unseren fundamentalen moral-

ischen Uberzeugungen harmonieren, vermag die politische Philosophie zu tiber-

zeugen.”416

Rawils is certainly not interested in systematically elaborating a common sense morality
as such. His aim, as emphasised in his later writings, is clearly political. What seems
nevertheless to be the case, is that in developing a conception of political liberalism
aiming at principles for a just scheme of society, that can be the focus of an overlapping
consensus, Rawls draws heavily on vital aspects of a common-sense morality. This is in

itself an important conclusion to reach here.

4.4. A basic consensus for the political domain.
4.4.1. Varieties of consensus

I have considered the original position which is characterised as “Rawls’ most favored
interpretation of the contract™*’. Rawls has constructed a contract-situation where the
parties can plausibly be supposed to come to a unanimous decision on principles of
justice, a decision that reflects the fairness built into the very structure of the original
situation. | have also taken one step “backwards”, to ask whether Rawls' modelling of

the original position can itself be justified. And | found that the way Rawls designs the

such truths.” J.Rawls, A Theory of Justice (1971), p. 21.

15 This corresponds to the way Rawls after all takes the “reasonable” to be prior to the “rational”. But
since Rawls takes vital and general aspects of common (sense) morality to be woven into the “veil of
ignorance” within the original position, instead of considering common-sense morality a personal moral
quality of the contractor, he can still maintain the view that the contractors act on pure proceduralism.
oW, Kersting, Die politische Philosophie des Gesellschaftsvertrags (1994), p. 284.

17 R. Dworkin in Reading Rawls. Critical Studies on Rawls’ A Theory of Justice (ed. Norman Daniels,
1975), p.43.
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original position could be justified only insofar as it draws upon our most reliable moral
judgements. The principles that the contractors are supposed to agree upon will then
reflect moral concerns built into the original position, which in turn reflects our most
reliable general moral judgements. Such reliable moral considerations are especially

drawn upon when weaving the “veil of ignorance”.

The in-depth attention given to Rawls' conception of justice as fairness since the publi-
cation of A Theory of Justice in 1971 clearly indicates the interest generated by Rawls'
theory (very much conceived of as an alternative to utilitarianism). However, the unani-
mous decision of Rawls’ contractors on principles of justice suitable for consolidating a
well-ordered society, have in no way been met with a unanimous acclamation in the
ordinary philosophical, ethical and political debate. Immense political conflicts and
controversies still remain. And one might ask: How can fair principles of co-operation,
settled upon in a hypothetical contractarian situation, be endorsed by all groups, safe-
guarded, and made stable in modern societies that are in fact characterised by a deep
pluralism and a diversity of comprehensive doctrines (as shown in chapter 3)? In his
recent writings Rawls is very much aware of this problem, as he makes quite clear in the
introduction to Political Liberalism:
“To explain: The serious problem I have in mind concerns the unrealistic idea of a
well-ordered society as it appears in Theory. An essential feature of a well-ordered
society associated with justice as fairness is that all its citizens endorse this concept-
ion on the basis of what I now call a comprehensive philosophical doctrine. They
accept, as rooted in this doctrine, its two principles of justice. Similarly, in the well-
ordered society associated with utilitarianism citizens generally endorse that view as
a comprehensive philosophical doctrine and they accept the principle of utility on
that basis. Although the distinction between a political conception of justice and a
comprehensive philosophical doctrine is not discussed in Theory, once the question
is raised, it is clear, I think, that the text regards justice as fairness and utilitarianism
as comprehensive, or partially comprehensive, doctrines. Now the serious problem is
this, A modern democratic society is characterized not simply by a pluralism of
comprehensive religious, philosophical, and moral doctrines but by a pluralism of
incompatible yet reasonable comprehensive doctrines. No one of these doctrines is
affirmed by citizens generally.”418
This means that Rawls now realises that his conception of justice as fairness in itself
constitutes a comprehensive doctrine and is, therefore, but one of many such competing

doctrines in a pluralistic society. He makes it clear that in A Theory of Justice he did not

18 5 Rawls, Political Liberalism1(993), p.xvi.
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distinguish clearly enough between “a moral doctrine of justice general in scope” and “a
strictly political conception of justice”.*** A political conception of justice should not be
conceived of as a comprehensive doctrine. Yet, given the radical pluralism of modern

societies, it is difficult to conceive of how one can achieve political consensus on a non-

trivial conception of justice.

Before considering the role played by the idea of an “overlapping consensus” in Rawls'
political theory, I want to be a bit more explicit about the notion of “consensus” as such,
which is subject to various uses in modern philosophical and political discourse. The
term “consensus” connotes something more than contractarian consent. Websters En-
cyclopedic Unabridged Dictionary of the English Language provides us with different

420

meanings - of the term:

e general agreement or concord.
e majority decision.

The first of these definitions of “consensus” comes closest to my immediate under-

standing of the word as used by both Rawls and Honecker. But there is obviously more

419 J.Rawls, A Theory of Justice (1971), p.xv. The consequence of this is that Rawls finds it necessary to
recast his theory, although the main ideas are preserved.

420 ¢ might in this connection be informative to see how Webster’s Dictionary deals with the notions con-
sensus (of opinion), consent and related terms: “CONSENSUS OF OPINION is felt by many grammarians
and teachers to be a redundancy, but it is so only if CONSENSUS is taken in the sense of ‘majority of
opinion’, rather than its equally valid — and according to available evidence, earlier — sense of ‘accord or
general agreement’.”’(p. 312) Thus it is underlined in Webster’s Dictionary that there is a certain evidence
for taking consensus in the meaning of “accord or general agreement” There are, however, indeed many
terms that might be used to express such a general agreement. The term accord is sometimes used. To
accord can, if following Webster’s Dictionary, be taken to mean: &) to be in agreement or harmony;
agree. b) to make to agree, or correspond; adapt. ¢) Archaic. to settle , reconcile. As a houn accord could
mean: a) consent or concurrence of opinions or wills; agreement. b) an international agreement, settlement
of questions outstanding among nations. And the term consent is very often used in different contexts. To
consent might be taken to mean: a) to permit, approve, or agree; comply or yield. b) to agree in sentiment,
opinion, etc.; be in harmony. As a noun consent could mean: a) permission, approval, or agreement; com-
pliance; acquiescence. b) agreement in sentiment, opinion, a course of action, etc., ¢) Archaic. accord,
concord, harmony. Faced with the different nuances of meaning that these terms have, it seems not to be
of very much help to take a merely terminological point of departure when elaborating the idea of con-
sensus for the political field. | think that it will be more appropriate for my purpose if | just take my point
of departure from within the very conception of Rawls. This is the best way to proceed, especially since
the notion of an overlapping consensus without doubt should be taken as a “terminus technicus” con-
ceived of within the framework of Rawlsian political liberalism. When this is made clear I can also use
related terms, as for instance terms like acquiescence, which expresses a more passive attitude. But
sometimes | will also use the term tacit consent to express the more passive acquiescence. Very often,
however, it is sufficient simply to use the more general (and less precise) term agreement. Cf. Websters
Encyclopedic Unabridged Dictionary of the English Language. (1994-edition).
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to say beginning with a rough distinction made between;
e active consensus, where the agreement is explicitly affirmed by the parties,

e passive consensus, where an outcome is taken to be approved of if no party has
blocked it.

It is a question how far the latter, which might also be characterised as tacit consent,

can really be taken as a kind of consent, that might be of any use in issues of politics.***

In addition, the problem of consensus can hardly be discussed irrespective of the kind of
substantial issues one aims at agreeing upon. Nicholas Rescher holds that in matters of
value, belief and conduct agreement is not only difficult to achieve, it is likely to be im-
possible. In Pluralism. Against the Demand for Consensus (1993), Rescher presents us
with the following account of consensus:
“Consensus is a matter of agreement. But people can of course agree or disagree on
many different sorts of things — not beliefs and opinions alone, but also tastes,
wishes, desires, goals, and so on. In particular, one must distinguish between agree-
ment regarding what is to be thought, what is to be done, and what is to be prized.
For consensus — agreement among diverse individuals or groups — can prevail in all
three of these arenas: the theoretical/cognitive, which is concerned with agreement
or disagreement in matters of belief, the practical/pragmatic, which is concerned
with agreement or disagreement with respect to action; and the evaluative/axio-

logical, which is concerned with matters of value. All these issues clearly play a
major role in the larger human scheme of things.”*??

I think Rescher's distinctions between an agreement (or disagreement) concerning what
is to be prized, to be done and to be thought, is helpful although | would emphasise that
these different levels cannot always be completely separated. | believe that it is
especially urgent to underline that an agreement in matters of value normally also

implies an agreement in matters of knowledge and belief.

It is generally considered easier to achieve consensus on essential issues within the hard
sciences like physics and chemistry than it is within the so-called “soft sciences” such as

ethics and politics. A more in-depth discussion of this issue in terms of the different

211 Crito, however, one can for instance see how Socrates argues that a citizen of Athens, by remaining
in the “polis”, tacitly accepts the laws of the state. Plato, Crito, xiii (p. 15f), (ed. J. Adam,1961).
422\, Rescher, Pluralism. Against the Demand for Consensus (1993), p. 5.
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scientific disciplines is obviously well beyond the scope of this paper.*?®

But I do think that Rescher has plausibly argued that “value-consensus” might be among
the kinds of consensus that it would be hardest (and most unrealistic) to attempt or
achieve in modern societies. That is a main reason why he titles his book about plural-
ism “against the demand for consensus”. He views with scepticism any claim that
citizens in modern democratic pluralistic societies may be capable of arriving at a shared

moral basis for establishing the just organisation of society.***

In spite of the fact of deep pluralism, and in spite of Rescher’s arguments “against the
demand for consensus” in matters of moral value, moral issues are obnviously playing

an increasing role in political debate. This may indicate that many people involved in

423 Cf, to this problem K. E. Trandy, Vitenskapen — samfunnsmakt og livsform (1986). Trandy is obvi-

ously more nuanced about these things: “Et pafallende trekk ved moderne vitenskap er enighet blant
fagfolk pa samme fagomrade. Ganske serlig gjelder dette for naturvitenskapene og for vitenskaper som
matematikk og logikk. Sammenfallende syn og meninger er en vesentlig forutsetning for at vitenskaps-
samfunnet skal vaere en sosial realitet. Enighet er likevel neppe det beste ordet for & beskrive en slik
sosialt befestet og varig, men ikke evigvarende vitenskapelig opinionsdannelse. Konsensus er kanskje
bedre. Men det er uklart hva forskjellen er mellom konsensus og enighet. Og det er slett ikke pa forhand
klart hva vitenskapsfolk innen ett og samme fagfelt egentlig er enige om. Det er langt fra tilfelle at alle
kompetente og meningsberettigede er enige om alt. De er ogsa uenige om ganske mye uten at det gjar noe,
sa & si, uten at fagmiljeets funksjonsdyktighet kommer i fare.... Konsensus mellom fagfeller med hensyn
til T (= en teori, pastand, hypotese eller liknende) foreligger nar de enten aksepterer T eller er enige om at
T er akseptable, dvs. at det er legitimt & akseptere og hevde T selv om de ikke selv vil gjere det.” (p.207)
... Det gjor ikke s& meget om X og Y er uenige om T hvis de er enige om normer de begge aksepterer,
tillater bade aksept og forkastelse, hevding og nekting av T nar slik hevding og nekting er begrunnet slik
at etterprgving og kritikk er mulig. Den enighet det her er snakk om, er i sa fall like meget en enighet om
idealer som om realiteter.” Ibid, p.208. What is important within the scientific community (as well as
within the wider political society) is to establish a normative framework by a fundamental consent, within
which concrete disagrements and even conflicts can be carried out in acceptable and reasonable ways
according to basic rules.

424 And neither does he consider it necessary for a community to function well that it rests on a platform
of agreed moral principles “The belief that consensus plays a leading role in matters of rational inquiry,
decision, and evaluation is among the oldest and most pervasive ideas of philosophy. Consensus, various
theorists have repeatedly urged, is somehow the touchstone of truth and the guarantor of correctness in
matters of belief and of adequacy in matters of decision and action. Time and again, thinkers proceeding
from very different points of view have reached the conviction that some sort of rationale or agency is at
work that guides the community aright, at least over the long run. And in particular, from the early days of
the subject in classical antiquity onwards, various philosophers have regarded communal agreement as a
pivotal factor in the human quest for knowledge. There is good reason, however, to call into question this
attractive but deeply problematic idea. ... There is thus much to be said on behalf of consensus as an
epistemic touchstone. But, perhaps, unfortunately, much can also be said against it. Wise leaders, after all,
do not ask their advisers for a collective opinion from which all element of dissent has been eliminated:
they realize that the interests of understanding are best served by a complex picture that portrays the state
of existing information and speculation — and ignorance! — in its full complexity. Dissensus and diversity
can often play a highly constructive role in human affairs. It will, accordingly, be maintained here that
contemporary partisans of consensus methodology seriously overestimate the need and desirability for
according a central position to consensus, and that — in matters of inquiry and praxis alike — strong claims
to cogency and appropriateness can be urged on behalf of a less consensus-oriented, more pluralistic
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social cooperation, takes it for granted that there exist a moral “commonwealth” and

they even hope that it shall be possible to arrive at some shared moral standards.**®

Rawils, like the theologian Martin Honecker, places great importance upon the existence
of some kind of stabilising consensus. This is evidenced by Rawls' usage of the social-
contract-tradition. But as mentioned above, Rawls realises that reinterpreting the social-
contract-doctrine, in effect, converting it into a kind of universal rational thought ex-
periment, will not necessarily generate principles of coexistence and co-operation that
people will have sufficient reasons to stick to and accept in the long run. The question is
how a basic consensus can be brought about, endorsed and safeguarded. And it is also a

question how far it can be supposed to reach.

4.4.2. Accepting a modus vivendi?

It might be easier to grasp Rawls’ idea of an overlapping consensus if I start with an
approach that differs from the genuine overlapping consensus that is his goal. Rawls
emphasises “that an overlapping consensus is quite different from a modus

. . )’426
vivendi...

One can think about a modus vivendi as a sort of agreement, brought about as a result of
negotiations and bargaining between parties that have nearly the same amount of power.
More precisely: The modus vivendi is an agreement supposed to reflect the relative
bargaining strength that the parties in fact have. Adequate behaviour in such a context
consists in living up to certain obligations that are the result of balancing self- and
groupinterests in a way that can be accepted by all the parties involved. Although it may

not be the optimum for any of the parties, it would not be advantageous for any of them

approach.” N. Rescher, Pluralism. Against the Demand for Consensus (1993), p.6f. In his book Rescher
mentions John Rawls and especially Jiirgen Habermas as “partisans of consensus”.

425 It is obviously the case in modern pluralistic societies that: “... i gkende grad reises spersmal og pro-
blemstillinger som har kontroversielle etiske of moralske implikasjoner. En ting er & oppna enighet om
den rette dosering av makrogkonomisk innsats og om hjelp til underpriviligerte og trengende, noe annet er
det [3] oppna enighet om hva som skal gjgres nar det gjelder intrikate verdispgrsmal. | dag ma politikere
ta stilling til de homofiles rettsstillling, til medisinske prioriteringer, sparsmalet om kvinnelige prester o.l..
Nar spgrsmalene er intrikate og dreier seg om livssyn, og beslutningsfatningen involverer etiske overleg-
ninger og viser til ulike oppfatninger av det gode liv, er det mindre hap om & oppna enighet. Det kan der-
for se ut som om skeptikerne far rett. Det praktiske problem blir imidlertid & kunne fatte bindende beslut-
ninger i en kompleks, verdi- og interesseheterogen verden uten at de forskjellige livsformers krav pa
autonomi krenkes. | et slikt perspektiv blir den offentlige deliberasjon ikke mindre viktig, selv om
utsiktene til konsensus er heller sma.” E. O. Eriksen, “Den politiske diskurs - fra konsensus til modus
vivendi?”, Den politiske orden, (ed. E. O. Eriksen, 1994), p.98f.
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to break with the settled standards. Establishing a modus vivendi might simply be con-
sidered the best alternative for all parties to avoid a state of “omnium bellum in omnis”.

Rawls explains the characteristics of a modus vivendi as follows:

“A typical use of the phrase ‘modus vivendi’ is to characterize a treaty between two
states whose national aims and interests put them at odds. In negotiating a treaty
each state would be wise and prudent to make sure that the agreement proposed re-
presents an equilibrium point: that is, that the terms and conditions of the treaty are
drawn up in such a way that it is public knowledge that it is not advantageous for
either state to violate it. The treaty will then be adhered to because doing so is re-
garded by each as in its national interest, including its interest in its reputation as a
state that honors treaties. But in general both states are ready to pursue their goals at
the expense of the other, and should conditions change they may do so. This back-
ground highlights the way in which such a treaty is a mere modus vivendi. A similar
background is present when we think of social consensus founded on self- or group
interests, or on the outcome of political bargaining: social unity is only apparent, as
its stability is contingent on circumstances remaining such as not to upset the fortu-
nate convergence of interests.”™**’

The thirty years” war ended with what we can take as a typical example of a modus
vivendi,— an ordered peace that was mostly considered advantageous for all parties.*?®
There are more modern examples. During the years of the “cold war” one might say
that peace was safeguarded as a form of modus-vivendi-agreement. In an age of nuclear
weapons it was advantageous for all parties to avoid as far as possible the kind of
actions that might have lead to a world-war. Nor is such pragmatic modus vivendi
reasoning unusual in theological social ethics. The theologian Walter Kiinneth, for one
example, takes a similar approach in his treatment of ethics and the strategy of nuclear

rearmament in Germany.*?

426, Rawils, Political Liberalism (1993), p.147.
27, Rawls, Political Liberalism (1993), p.147

428 This is taken by Rawls himself as a typical example: “This becomes clear once we change our example
and include the view of Catholics and Protestants in the sixteenth century. At that time there was not an
overlapping consensus on the principle of toleration. Both sides held that it was the duty of the ruler to
uphold the true religion and to repress the spread of heresy and false doctrine. In such a case the accept-
ance of the principle of toleration would indeed be a mere modus vivendi, because if either faith becomes
dominant, the principle of toleration would no longer be followed. Stability with respect to the distribution
of power is lacking.” J. Rawls, Political Liberalism (1993), p.148. There are two things that should be
mentioned in this connection. First; that the peace was by far a result of the exhaustion of the parties.
Second; that the modus vivendi is to be considered a good thing as far as it reached in that situation. There
were obviously not sufficient resources for bringing about a deeper and more stable consensus between
the parties.

#29 | his dissertation about nuclear weapons and social ethics Trond Bakkevig summarizes the view held
by Walter Kiinneth as follows: “Als Prinzip soll sich der Staat mit dem militdrischen Mitteln ausristen,
die der Bedrohung entsprechen, der er gegeniibersteht. Wenn diese Bedrohung aus Atomwaffen besteht,
muf folglich dem Staat die Freiheit eingerdumt werden, auch die eigene Armee mit solchen Waffen aus-
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There are in history, however, shifting historical power-structures. History teaches that a
mutually advantageous and contingent balancing of political power might very easily be
disturbed, broken up and altered. When a power-structure shifts, it will perhaps not be
considered advantageous from the perspective of the stronger party to continue comply-
ing with the previously established agreement. If the premises for the modus vivendi
change, the treaty between the parties might itself be undermined. This was very clearly
realised by Rawls and is therefore a main reason why he aims at removing such unstable
contingencies when seeking an agreement on the more enduring principles of justice as

fairness.

While Rescher took Rawls’ ideas of consensus to be too “ideal”, Rawls himself seems
more concerned about refuting the criticism that “the idea of social unity founded on an
overlapping consensus on a political conception of justice ... is a mere modus
vivendi.”*®® So Rawls finds it necessary to underline that:

“Finding a stable conception is not simply a matter of avoiding futility. Rather, what
counts is the kind of stability, the nature of the forces that secure it.”***

The objection, however, that even a Rawlsian consensus will most likely end up in a
kind of modus vivendi has at least two aspects:

432 ahout substantial moral

e First it says that Rawls’ conception is itself so “ascetic
values, that it should most likely further moral indifferentism, thus undermining the

very nature of the moral forces that could secure it.

e Then it says that Rawls’ conception of justice as fairness to such an extent abstracts

from substantial community-values, that it looses sight of the stabilising effect that

zuriisten.” T. Bakkevig, Ordnungstheologie und Atomwaffen (1989), p.78. And Kinneth finds support in
utterances from a Spandauer Synode for such a “realistic” approach, as opposed to the view that “Die
Nachfolge Christi schlieBt die Atomausriistung aus ... Im Kontrast dazu stoRen wir auf die niichternen
Erwagungen jener, die ein ‘bedingtes Ja’ rechtfertigen zu kénnen meinen. Schon die Spandauer Synode
sah sich gendtigt zu konzedieren, ‘dal} Situationen denkbar sind, in denen in der Pflicht zur Verteidigung
der Widerstand mit gleichwertigem Waffen vor Gott verantwortet werden kann’. Diese Konzeption wird
von der Uberzeugung getragen, daBl ‘eine Politik, die mit der Atombombe rechnet und sie in politisches
Kalkiil einstellt’, keineswegs ‘an sich schon einen Verstof3 gegen den Glauben’ darstellt (Wilhelmi). Weil
es um die Erhaltung des Friedens durch das politisch-militarische Mittel der atomaren Abschreckung geht,
ist diese Theorie und solches praktische Verhalten fiir Christen durchaus moglich. ”, W. Kiinneth, Politik
zwischen Damon und Gott. Eine christliche Ethik des Politischen (1961), p.264f.

430, Rawls, Political Liberalism (1993), p.145.

431, Rawls, Political Liberalism (1993), p.142.

432 Rawls is accused of advancing “scepticism’ about the truth of substantial moral claims. This seems
plausibly to be a natural consequence of his non-comprehensive approach to the pluralist-problem.
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such a rootedness in stable values might provide.

These two objections are closely connected. And | think that both of them point to a

dilemma in Rawls’ conceptual framework.

It is evident that Rawls wishes to achieve more than a mere modus vivendi that will not
provide any long term stability. Both in Political Liberalism and in the essay on The
idea of an Overlapping Consensus “** Rawls stresses that the idea of an overlapping
consensus is to be distinguished from less demanding and less stabilising views. The

question is whether he really succeeds in doing so.

Stability depends according to Rawls on two things:

e that there is among the persons that makes the basic agreement the required readiness
to stick to it not just for strategical or tactical reasons, — which implies that the agents
themselves can be supposed to have sufficient moral resources and a normal sense of

justice.

o that the agreement is in itself somehow connected to the vital moral doctrines

normally flourishing within communities and associations.

These moral assumptions are of vital significance when Rawls now tries to take a step
beyond the mere modus vivendi. Rawls’ project is to take decisive steps beyond a
ground-agreement based simply on relative bargaining-advantages in pluralist society. A
“ground-consensus”, mainly conceived of as a project of balancing power, egoism and
group-interests, will not solve the problem of instability, — even if it may be considered
an appropriate first step to overcoming open conflicts. The distribution of power in
society might rapidly change, as we saw, and if the very institutional scheme and the
distributive mechanisms of society just reflect the contingent bargaining strength of the

parties, it is a question whether a fair scheme of society can ever be maintained.***

433 J. Rawls, “The idea of an overlapping consensus”, Oxford Journal of Legal Studies, (\Vol. 7, No 1,
1987). The essay is originally a revision of a lecture given at Oxford in 1986.

#34 Erik Oddvar Nielsen tries in an interesting article to upgrade the aim of establishing a modus vivendi
in modern societies, emphasising that there might be moral concerns for a modus vivendi, it does not just
reflect contingent bargaining strength: “Modus vivendi betegner at deltakerne gjennom en slik diskusjon
bare blir enige om en forelgpig overenskomst. Med dette skal vi ikke bare forstd en overenskomst som er
slik at ingen av partene ser seg tjent med & bryte den. Det er ikke en overenskomst som kun er kommet i
stand gjennom strategisk samhandling der advarsler og trusler brukes, slik den vanligvis forstas gjennom
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However, when focusing on the nature of the forces capable of securing some common
standards, rendering them fair, acceptable and well worth maintaining in the long run,
Rawls obviously recognises that moral aspects, — both the moral doctrines normally
flourishing within communities and associations as well as the citizens sense of justice,
are of vital significance. Let me now take a further step beyond the mere modus vivendi
to the kind of basic agreement in society that might best be characterised as a consensus

on constitutional essentials.

4.4.3. An agreement on constitutional essentials?

After rejecting a mere modus vivendi as insufficient to secure enduring justice in
modern societies, Rawls elaborates further “steps to constitutional consensus.”**
Urged by Kurt Baier**® Rawls asks whether a consensus on constitutional principles
might be a more realistic goal than a consensus on a broad conception of justice. A
constitutional consensus is supposed to be a kind of required minimum-agreement on
those guidelines and rules that are most essential for fair coexistence, but “it is not deep
and it is also not wide: it is narrow in scope, not including the basic structure but only

the political procedures of democratic government. a3t

Thus a constitutional consensus;

¢ has to provide for the constitutive rules for the governmental structure, thereby set-
tling the fundamental rules for the powers of the legislature, executive and the judi-
ciary, as well as rules for political election, democratic procedures, practising of the

majority-principle (guaranteeing simultaneously the rights of minorities), and rules

forestillingen om en optimal likevekt som ingen av partene tjener pa & gdelegge. Midlertidige overens-
komster involverer i standardtilfeller et normativt minimumsgrunnlag, og er ikke kun uttrykk for en
konvergens mellom konkurrerende interesser. De reiser straks krav om likeverdige kontraktsbetingelser,
og om at pakten skal kunne rettferdiggjeres i henhold til et begrep om riktighet. Et modus vivendi skal her
forstds som noe deltakerne ser som en rimelig og akseptabel pakt under de raddende forhold. Det er uttrykk
for et legitimt arrangement. Det er ikke det aktarene ideelt kunne gnske seg, men det er det de kan godta
og sta inne for i denne bestemte situasjonen. Aktgrene har ulike grunner for & akseptere pakten, og kunne
egentlig ha gnsket seg et annet resultat. De slar seg til ro med dette som en suboptimal, men likevel
akseptabel losning.” E. O. Nielsen, “Den politiske diskurs — fra konsensus til modus vivendi?”, Den
politiske orden, (ed. E. O. Nielsen), p.116f. The modus vivendi is obviously considered a fair compro-
mise. | think that Rawls might also consider the modus vivendi to be justified in certain situations, as is
made clear in the way he emphasises that the thirty years’ war was brought to an end by a typical modus
vivendi arrangement, which was the most one could hope for under those circumstances.

439, Rawls, Political Liberalism (1993), p.158.
438 of. K. Baier: Justice and the Aims of Political Philosophy, Ethics 99 (July 1989).
37, Rawls, Political Liberalism (1993), p.159.
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for public inquiry, for assessing evidence, etc. (There is a certain emphasis on the

procedural aspects).

¢ has to clarify what basic rights and liberties (of individuals and minorities) in a
society should be permanently guaranteed and so to say be taken off the agenda of

daily political struggle and calculation of interests.

When the constitutional essentials are taken to cover these elements, they are certainly
of the greatest importance. And there can be little doubt that Rawls considers a consti-

99438

tutional consensus to be a decisive “ pact to maintain civil peace” ", since the consti-

tutional is taken to cover the most basic freedoms:

“Whether the constitutional essentials covering the basic freedoms are satisfied is
more or less visible on the face of constitutional arrangements and how these can be
seen to work in practice....... we can expect more agreement about whether the prin-
ciples for the basic rights and liberties are realized than about whether the principles
for social and economic justice are realized.”**°

Moreover, a constitutional consensus on fundamental essentials, basic freedoms and
elementary rights, can provide for a liberal “climate” that in many ways will favour co-
operation and coexistence as such. Thus there might be an “educational” side-effect of

440

the constitutional achievements that are secured in a society™", although the consti-

tutional essentials might in themselves be mainly procedural and formal.

It should be noted that constitutional issues can be pursued differently by different
persons. Jan-Erik Lane, among others, points to the considerable differences in framing
one's constitutional focus. Maybe we can assume that the formal level, with an emphasis
on written articles and settled procedures that safeguard the rights of individuals, groups

and associations (simultaneously limiting the power of governmental authorities), might

4 o . o , »
38 “The constitution is, as it were, honored as a pact to maintain civil peace.” J. Rawls, “The Idea of

Public Reason Revisited”, The University of Chicago Law Review (1997;3), p.781. This kind of civil
peace would for instance be threatened if a group tried to change the constitution (with coercive force) so
as to establish a religious hegemony, - since it would be unreasonable to expect that those suffering from
such a constitutional change should voluntarily accept that their own religious doctrine is brought into
danger.

439, Rawls, Political Liberalism (1993), p.229.

440 Rawls assumes that an effective safeguarding of constitutional essentials in society might “...tend to
encourage the cooperative virtues of political life: the virtues of reasonableness and a sense of fairness, a
spirit of compromise and a readiness to meet others halfway, all of which are connected with the willing-
ness to cooperate with others on political terms that everyone can publicly accept.” J. Rawls, Political
Liberalism (1993), p.163.
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be of primary interest from the point of view of the constitutional lawyer, while the
political scientist “is first and foremost interested in describing the real constitution, or

how the country is actually ruled.”**

Rawls clearly recognises that a consensus on certain constitutional essentials by itself is
not sufficient to secure both institutional arrangements and effective distributive
mechanisms, which are both fair and stable. A constitutional consensus is not wide
enough to cover the field of basic justice, since its purpose is mainly to establish the
minimal essential constitutional means for moderating rivalry and regulating the differ-
ences of interest according to acceptable guidelines and procedures. Neither is a con-
stitutional consensus deep enough, since it is not grounded in fundamental ideas about

persons, politics and society, A stable consensus has - somehow - to be morally rooted.

When Rawls accordingly takes a further step, proceeding from an agreement on a mere
constitutional framework to a morally grounded consensus that has a wider aim and is
more substantial and in some way also deeper**?, he faces considerable difficulties. For
if the basic structure of society is to be regulated by a conception of justice that is both
deeper and broader, covering also more complex questions of social justice than merely

h443

constitutional principles can comply with™, and is also supposed to be morally

MLt )k Lane, Constitutions and political theory (1996), p.12. In his instructive book on constitutions

and political theory Lane also emphasises that “there exists nothing like a compact theory about consti-
tutions. What there is is a set of ideas, concepts and models drawn from various disciplines that refer to
constitutions, either the constitutions of the many countries in the world or to some ideal constitution or
other.”(Ibid, p. 3). And he adds that “the word ‘constitution’ is ambiguous. It has two senses which are
most often mixed up: ‘constitution meaning either a compact written document, comprising paragraphs
with rules for the governance of the State, or ‘constitution” standing for the regime, i.e. the real institutions
in terms of which the State is actually operated. ‘Constitution’ as a ‘set of rules’ is an expression with
double meanings: (1) constitutional articles in a written document or (2) constitutional institutions as they
are actually practiced in ongoing state activities.”(ibid, p.5). Although the two levels are hardly to be sepa-
rated by Rawls, I think we should say (if applying Lane’s distinction on him) that Rawls — even when he is
underlining that the constitutional concern is mainly procedural and formal — is in fact very much con-
cerned with “the second meaning of ‘constitution’, standing for the actual principles or maxims in terms of
which the country is ruled. Except for States which suffer from anarchy or civil war or which are about to
be dissolved or have just recently been founded, each state has a constitutional practice. This practice
need not be in accordance with the formally enacted constitution nor must there be a single constitutional
document giving guidance. ‘Constitution’ here refers not to a written document, but to the actual manner
in which a country is ruled, the regime or the set of fundamental state institutions.” (ibid, p.9)

2 “The outline is in two stages. The first stage ends with a constitutional consensus, the second with an
overlapping consensus. The constitution at the first stage satisfies liberal principles of political justice. As
a constitutional consensus, these principles are accepted simply as principles and not grounded in certain
ideas of society and person of a political conception, much less in a shared public conception. And so the
consensus is not deep.”, J. Rawls, Political Liberalism (1993), p.158.

3 This can be seen when turning to chapter 1V, 88 6-7 in Political Liberalism: “The constitutional con-
sensus is not deep and it is also not wide: it is narrow in scope, not including the basic structure but only
the political procedures of democratic government.” p. 159. One might ask whether a constitution should
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grounded, Rawls’ aim of achieving an “overlap” faces the accusation of being overly
idealistic and utopian. Rawls indirectly admits as much when saying that we can expect
more agreement in matters concerning the constitutional principles for securing ele-
mentary rights and liberties than in matters of basic justice, involving social and eco-
nomic issues.*** One gets the impression that in seeking a consensus beyond the level of
mere constitutional essentials, Rawls is to some extent leaning on the kind of compre-
hensiveness, which he has already rejected as inadequate for modern pluralist demo-
cracies. It seems unavoidable that Rawls’ conception should be characterised as being at

least partially comprehensive.

4.4.4. The idea of an overlapping consensus

4.4.4.1. The main features

A constitutional consensus, is without doubt fundamental, and might in itself provide
for a liberal “climate” in favour of co-operation, coexistence and discourse in society.
But let me now, nevertheless, follow Rawls’ way from a constitutional towards a

genuine overlapping consensus. Rawls asks:

not contain more, e.g. a specified list of basic rights and also particular constraints within economic life.
Let me here recall that Rawls himself, at least in Lecture V1, §5 of Political Liberalism, in fact brings
some of these elements into the “constitutional essentials” as such, saying that there are two “classes” of
constitutional essentials which it is very urgent to settle: “There is the greatest urgency for citizens to
reach practical agreement in judgement about the constitutional essentials. These are of two kinds: a. fun-
damental principles that specify the general structure of government and the political process: the powers
of the legislature, executive and the judiciary, the scope of majority rule; and b. equal basic rights and
liberties of citizenship that legislative majorities are to respect: such as the right to vote and to participate
in politics, liberty of conscience, freedom of thought and of association, as well as the protection of the
rule of law.” J. Rawls, Political Liberalism (1993), p.227. But he does not just stress that there are two
kinds of constitutional essentials, he also distinguishes between constitutional essentials on the one side
and the principles that concern basic matters of distributive justice on the other side. The latter phenomena
are of great importance, and Rawls is very much concerned with these things in his conception of political
liberalism as well as in his theory of justice. But matters of distributive justice might admittedly be rather
complex, and it might be much harder to establish a fundamental agreement about them. Unlike a merely
constitutional consensus, an overlapping consensus, which is also concerned with wider issues of basic
justice, is more demanding. It covers a wider field of issues and also goes deeper: “The depth of an over-
lapping consensus requires that its political principles and ideals be founded on a political conception of
justice as fairness that uses fundamental ideas of society and person as illustrated by justice as fairness. Its
breadth goes beyond political principles instituting democratic procedures to include principles covering
the basic structure as a whole; hence its principles also establish certain substantive rights such as liberty
of conscience and freedom of thought, as well as fair opportunity and principles covering certain essential
needs.” 1bid, p. 164.

4 This might also be explained as follows: One might expect more agreement in matters belonging with-
in the perspective of the first principle of justice than in matters concerning social and economic equalities
and differences. It seems as if the concern for constitutional essentials has a clear affinity towards the safe-
guarding of the fundamental liberties and rights subsumed under Rawls’ first principle of justice (plus a
basic social standard required for making use of these liberties and rights).
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“What are the forces that push a constitutional consensus toward an overlapping
consensus, even if supporting a full overlapping consensus is never achieved but at
best only approximated? |1 mention some of these forces as they relate to depth,

breadth, and how specific, or how narrow, the class of conceptions in the focus.”**

A constitutional consensus, when it is in place, will, as we have already seen, cover only
a very limited range of the important common issues that have to be considered funda-
mental in a modern society . The constitution cannot be concerned with the whole of the
basic structure of a society. Therefore a constitutional consensus will prove too narrow.
There will always be new problems, which raise questions concerning basic justice;
there will be a need for renewed amendments and an ongoing process of legislation.
There are many vital issues which can not be resolved just by applying constitutional
principles according to a set of formal rules and established procedures. There must also

446 and which

be an underlying idea of justice that is “sufficiently unified and cohesive
might serve as a common basis of reference for the different co-operating and coexistent
persons and groups who enter the public forum. People are supposed to discuss issues of
basic justice with one another, try to justify their standpoints, and thereby gain support
for their views. This seems both required and desirable when persons leave their narrow
circle and address a broader audience. When people have to explain publicly**’ the
meaning of their standpoints, they should be expected to give the best reasons they can
for their decisions and position. And reason in itself relates in a way to depth, since con-
stitutional essentials, procedural guidelines, practices and matters concerning social co-
operation have to be defended, explained and interpreted. A conception of justice, ap-

plying to the whole institutional scheme of society should therefore have a certain depth.

In specifying that the kind of consensus he aims at requires a certain depth, Rawls pre-
supposes that shared political principles for a pluralist democracy can be grounded on a
conception of justice that at least incorporates some explicit and fundamental ideas
about society as well as about human beings as moral persons. Rawls is obviously not
satisfied with just providing formal principles, guidelines and “procedures for mode-
rating political rivalry within society.”**® So the consensus that Rawls considers it

essential to aim for, is clearly more substantial than mere consensus on some consti-

445 3. Rawls, Political Liberalism (1993), p.165
e Rawls, Political Liberalism (1993), p.166.
47 Rawls’ idea of public reason shall be discussed thoroughly in a later chapter.
48 5 Rawls, Political Liberalism (1993), p.158.
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tutional essentials, — and therefore may be supposed to be more controversial.

From premises Rawls has himself laid down, it would therefore seem that the idea of
establishing an overlapping consensus might be a very demanding project, at least if
justice as fairness, which might unavoidably be regarded a rather substantial principle,
is supposed to be the focal point of the “overlap”. For the claim that an overlapping con-
sensus has to be deeper, broader and more specific than both a “modus vivendi” and a
mere “constitutional consensus”, and simultaneously “non-comprehensive”, seems at
the first glance to render the entire idea of an overlapping consensus implausible. At
least there might be a built-in tension in Rawls’ standpoint. To see what Rawls’ main
idea really is, however, and whether he succeeds in realising his demanding project in a
plausible way, I will now consider more specifically the idea of an “overlapping con-

sensus”.

The notion of “consensus” as such is dealt with earlier. Let me therefore now just state
that Rawls seems to aim for an agreement that is more than just a tacit and relatively
undemanding concurrence of moral and political standpoints and interests. Usually he
presupposes that the essential principles of justice, which are taken as the focus of an
overlapping consensus, are intentionally endorsed and supported. A consensus on a
political conception of justice is therefore supposed to be willingly and freely estab-
lished.** Nor, it should be noted, is “consensus” to be viewed as the automatic product

of a majority vote.

What Rawls aims at, is a consensus that is acceptable from the perspective of all the
citizens, even though they may hold very different reasonable comprehensive doc-
trines.**® The very notion “overlapping” presupposes that the persons who are supposed
to endorse an overlapping consensus, take disparate points of departure. But “overlap”
does not only imply that there are considerable differences between the parties, — it also

implies that there is something that the parties can be supposed to have in common.

#49 A I shall later comment more thoroughly, however, Rawls sometimes comes closer to a more passive
understanding, as for instance when he presupposes that religious “values can be understood so as to be
either congruent with, or supportive of, or else not in conflict with, the values appropriate to the special
domain of the political as specified by a political conception of justice.”, J. Rawls, Political Liberalism
(1993), p,140

50 Let me recall that the term “overlapping consensus” is defined by Rawls in “Justice as Fairness: Political
not Metaphysical” as “a consensus that includes all the opposing philosophical and religious doctrines likely
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Therefore the term “overlapping” might lead us to think that Rawls seeks to find a low-
est common denominator between all of the different religious, ideological, moral and
philosophical comprehensive doctrines taken together, or that he is aiming at crystal-
lising some elements of a core-morality, that might already be found within all the more
complex and comprehensive doctrines that the endorsing parties honour. The idea of an
overlapping consensus should accordingly be expected to rest on the optimistic assump-
tion, that it is possible to extract from all comprehensive doctrines at least a minimum
of shared moral principles (of justice), after having first carefully ignored all the parti-

cular elements that might be controversial.

But I think that Rawls’ idea of an overlapping consensus** is different, and also more

complex.

First: The idea of the overlap as a minimum-extract from the different comprehensive
doctrines that exist in society is not Rawls’ idea. Rawls does not take his point of de-
parture directly from the different religious, philosophical or moral doctrines that al-
ready exist in society. When working out his idea of an overlapping consensus, he starts
instead from some moral and philosophical ideas that are essential and fundamental
within the political culture we in fact belong to.**? And therefore Rawls is justified in
saying that the content of an overlapping consensus “should be, so far as possible,
presented as independent of comprehensive religious, philosophical, and moral doc-
trines ... as a ‘freestanding’ view ...”** Not the lowest common denominator, but a
“freestanding” view, that is what Rawls envisions. Any aspects of Christianity or other
comprehensive views which play a role in this connection, do so only in an indirect way,
—as more or less influential elements within the background-culture which serves Rawls

as the main source in the development of an overlapping consensus.

Thereafter, however, Rawls hopes for support from within the different comprehensive

to persist and to gain adherents in a more or less just constitutional society.” Philosophy and Public Affairs
(Vol.14; No.3, 1985) p.225f.

451 Let it here be mentioned that the phrase “overlapping consensus” has got the status of a terminus
technicus in Rawls’ recent writings. The term was hardly used in A Theory of Justice, and when it was
used, its meaning was another one. Cf. Rawls” own remark on this issue in Political Liberalism, p. xvii
(note 5).

2 One might say that Rawls in this way has made a certain adjustment, bringing him a bit closer to a
communitarian point of view. But this is not so certain. Maybe he is simply explicating ideas that were
already implicit in A Theory of Justice. | have already shown that Rawls, when elaborating his contrac-
tarian approach in Theory, took aspects from the background culture as crucial contract-external premises
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doctrines, which are also related to and are at least in some respect more or less closely
woven together with the background culture that is the first source for Rawls. After
having first elaborated the “overlap” as a freestanding view, Rawls now assumes that it
relates so closely to the comprehensive views, that it will be possible also to recognise
the “overlap” from premises genuinely given within the reasonable comprehensive
doctrines themselves. Accordingly Rawls can characterise the political conception of
justice, which he aims at, as a module, designed to fit into, and to be supported by many
different kinds of comprehensive moral doctrines.
“I assume all citizens to affirm a comprehensive doctrine to which the political
conception they accept is in some way related. But a distinguishing feature of a
political conception is that it is presented as freestanding and expounded apart from,
or without reference to, any such wider background. To use a current phrase, the
political conception is a module, an essential constituent part, that fits into and can
be supported by various reasonable comprehensive doctrines that endure in the

society regulated by it. .....its content is expressed in terms of certain fundamental
ideas seen as implicit in the public political culture of a democratic society.”454

This is the way justice as fairness can be taken as the focus of an overlapping consensus
and can also be supposed to fit together with and to be endorsable from the perspective
of different comprehensive (religious) doctrines in a world where the comprehensive
views should be considered essential to people.**> The comprehensive views which
people honour, provide them in fact with the deepest and most vital motives for acting,
although it is simultaneously the case that no one comprehensive view has any realistic
chance of being commonly and widely recognised as the shared basis for co-operation
and common life. For to emphasise it once more; it is obvious that religion, ideology or
“philosophy as the search for truth about an independent metaphysical and moral order
cannot . . .provide a workable and shared basis for a political conception of justice in a
democratic society.”456 Rawls nevertheless hopes that religious people (and people
holding other comprehensive views) will ultimately be able to support an “overlap”
from within their own belief and ground-orientation, thus contributing to establishing a
common basis for co-operation and coexistence in pluralist societies. It should in fact be

possible both to maintain that a political (and moral) “overlap” can be established and

493, Rawils, Political Liberalism (1993), p.144.
4, Rawils, Political Liberalism (1993), p.12f.
455 Rawls in fact assumes that all citizens affirm a comprehensive doctrine.

458 <Justice as Fairness: Political not Metaphysical”, in: Philosophy and Public Affairs (\Vol.14; No.3;
1985), p.230.
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maintained regardless of the comprehensive doctrines that people hold, and simultane-
ously also stress that people are supposed to endorse an overlapping consensus from
within their own religious view. That is Rawls’ intention as expressed in Political
Liberalism. He develops an “overlap” to fit closely with the diverse comprehensive
views that people hold, an “overlap” that is, however, in a way independent of all kinds

of comprehensive doctrines, challenging them and drawing on them simultaneously.

The overlapping consensus, which Rawls aims at, is supposed to be strictly political in
its very nature. | think that is an important reason why it can be supposed to be endorsed
from within different religious comprehensive doctrines, without really being identical
in aim with any of them. But the political nature of an “overlap” also means that an
“overlapping consensus” has to be conceived of as limited in aim. Rawls clearly and
explicitly stresses that he aims at a strictly political “overlap” with a minimum of

- .. 457,
“metaphysical” ambitions™ " :

“Thus, political liberalism looks for a political conception of justice that we hope
can gain the support of an overlapping consensus of reasonable religious, philo-
sophical, and moral doctrines in a society regulated by it. . . . Public reason —
citizen’s reasoning in the public forum about constitutional essentials and basic
questions of justice — is now best guided by a political conception the principles and
values of which all citizens can endorse. That political conception is to be, so to
speak, political and not metaphysical.”458

As I will show later Rawls is not very exp